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OPINION
Introduction

On Febmary 7, 2007, the Appellanis filed this appeal with the Statc Board challenging a
decigion of the Montgomery County Board of Education (local board) to add three lessons
relaicd to human sexuality o the health eurriculum and to Geld test those lessons. They also
requested that the Siale Superintendent issuc a atay of the lacal hoard s decision to field test the
additional lessons during the Spring of 2007. On March 7, 2007, (he State Superiniendent denicd
the stay.

The local board thereafier filed a Motion for Summary Affirmance on the merits of the
appeal. The Appcllants filed an Opposition to that Motion. They also stmuitancously filed a
Petition for Declaratory Ruling, The Jocal board has filed, in one document, a Response io the
Oppasition and o the Petition for Declaratary Ruling.

Factual Backgronnd

On January 8, 2007, the Superintendent of Montgomery County Public Schoals (MCPS)
requested that the Montgomery County Board of Education approve a figid iest of Unee revisions
to the healih edeation emriculom. The revisions consisted of three additional Tessotis: a twa
parl 90-minnte lessan for 8" graders on “Respect for Differcnces in Human sexvality; atwo pait
90 minute lesson for 10" graders on “Respect for Differences in Fluman Sexuality™ onc 43
minute lesson for 10" graders on condom use. (See Superintendent’s Memorandum fo Roard of
Education, Exhibit C, attached to Mation for Simmary Affirmance).

The three additional lcssons were the resuit of work started in May 2005 by the staff of
the Montgomery County Public Schools’ Depariment of Curticilum and Instruction. Thev
worked with four physicians recommended by the Maryland Chapler of the Amcrican Academy
of Pediatries, The four medieal consultants who assisted staff were affiliated with the Children’s
National Medical Center {CNMC) in Washington, D.C. Three of the physicians wore on the
faculty of ihe George Washingion University Mcdical School. 77



The additional lessons were reviewed by the Citizens Advisory Commitiee (CAC) over
the course of nine meetings. The CAC is chaired by a pediatrician on the siaif of Shady Grove
Hospital and is composed of filleen representatives from the community. /4.

The local board voted to approve the field lest of the three lessons. Tt directed the
Superintendent to “inform the Board of the results of the licld-tesling of the revised lessons and
scck its approval at the appropriate time in preparation for systemwide implementation For the
2007-2008 school year,” Ji.

On June 12, 2007, the Superintendent informed the local hoard of the results of the field
test which were positive. Dr. Weast reporied that 91% of the students involved received patental
permission to participate in the ficld test.! (See Jime 12, 2007 Superintendent’s Memo to the
Local Board, p. 3, attached to June 13, 2007 letier from Bresler). The local hoard, Iy a vole of 6-
1, approved the three additional lessons for implementation systemwide baginming in the new
school year, See Tune 13, 2007 lctler from Bresler,

The Grade B Tessons are a two-part lesson on “Respect for Differences in Human
Sexnality.” Each part of the lesson provides 45 minutes of instruction, a total of 90 minutes for
the entire lesson over the course of two days. Tn ihe firsl session, students examine negative
citcets of stereotyping and harassment, and positive resulis of respect, empathy, and tolerance an
individuals and the school enviroument. In the secand session, students censider how people
respond to differences in gender identily, sexoal identity, and sexual orientation,

The Grade 10} lessons are on “Respect for DilTerences in Human Sexuality” that ntild on
the Grade 8 lesson with information and materials appropriate for the higher grade level. Each
part of the icsson provides 45 minutes of insiruction, for a total of 90 minutes for the entire
lesson over the course of two days. Tn the fivst session, students leam the voeabulary of human
sexuality and build on their understanding with faetual information, ineluding references to laws
the schools must follow to prevent harassment and discrimination bascd on sexual arientation,
gender identily, and sexual identity, Inthe second session, studenis examine sexual oricntation
aind the ehiallenges related o human sexuality (hat some adolescents may face,

A single-session iesson in Grade 10 presanis o “Condom Use Demonsteation™ for discasc
prevention and control. The 45-minute lesson mcludes a brief video that demonstraies the
correct examination, use, ad disposal of 2 condom. The lesson scrves as & bridge between the
unit of Family Life and Human Sexuality, which includes information about contraception, aud
the unit on Diseasc Prevention and Conirol, which includes information on sextally transmiticd
disease and infeetion, The lesson emphasizes abstinence from sexual activity ns the mosi
cffective method to prevent unwanied pregnancy and to protect against sexually transmitied
discase and mfection. 74,

" In order to participale, parcnial permission was requured 10 “opt-in® to the classes.
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The Appellants assert that the Uiree additional lessons violate:

. Students’ Free Speceh Rights,

. The Free Exercisc of Religion Clause;
. The Establishment Clause;

. Equal Proteetion Clause;

. The Maryland Conatiintion: and

. Freedom of Religion.

They also contend that the lessons violated numerous provisions of COMAR,; arc arbitrary and
unreasonable; and yiolate sound edugational policy,

In addition, becanse the Appellants believe that there are genuine disputes of material fact
to resolve, they seek a reforral of the case to the Office of Administrative Hearings (OAH). To
define the parameters of the casc they wish to present at OAH, they request this Roard to issue a
Declaratory Ruling that states:

1. In order to satisfy Appellants’ claims that it offends sound
cducational policy and provisions of COMAR and the
Respondents” own Diatrict Policies 1o teach studants that
homosexnality is “innale” when in fact homosexualily is nat
mnate, it must be shown by a preponderance of the evidence thal
homosexuality 18 ot innale.

2. In order to saltisfy Appellanis’ claims that it offends sound
educational policy and provisions of COMAR and the
Respondents’ awn District Policies to teach students in the same
clags that homoscxuality is innate and that it is net tnnate at the
same lime, it must be shown by a preponderance of the evidence
that the two definitions used to define the origing and cause of
homosexuality arc contradictory.

3. In order to satiely Appellants’ claitns that the condom
lesson and DVD offend sound educalional policy and provisions of
COMAR, Appeliants must show by a preponderance of the
evidence that the condom lesson and DVD fail to clearly warn the
students that condoms do not offer substantial protection against
the risk of contracting HIV/ATDs and STDs in anal intercourse.

4, In order to satisfy Appellanis’ claims that the condom
lesaon and DVD offend sound edueational policy and provisions of
COMAR, Appellanis must show by a preponderance of the
evidence that the condom tesson and DVD fail ta cleatly warn



sindents that condems de not provide nsers with a reasonable
cxpectation of not confracting STDs (except HIV/AIDs) in vaginal
intercourse.

3. In order to satisfy Appellants’ claims that the 10™ arade
Iessons on sexual variances offond sound educational policy and
provigions of COMAR, Appellanis must show by a preponderanse
afthe cvidence that the teachings contained therein individually
and laken together posc a substantial threat that they may lead
adolescents to crroneously seif-identi By themselves as non-
heterosexuals.

6, In order to satisfy Appellants’ claims that the 8" grade
lessons on lolerance offend sound cducational policy and
provisions of COMAR, Appcllants must show by a preponderance
of the evidence that the teachings contained thersin individuaily
and taken iogether posc a substantial and impermissible
miterference with the role of the family in the moral farmation of
the students.

7. It order fo satisfy Appellants’ claims that the icssons on
tolerance offend sound cducational palicy and other provisions of
COMAR, Appeliants must show by a preponderance of the
evidence thal the teachings to tolerance fail to teach tolerance of
former hemosexuvals and that MCPS is intolerant of cx-gays,

Standard of Review

This case involves a decision of the local board concerning a “local policy” - - he
decizion lo adopt systemwide three additional lessens in the health education ewrrienlung. In the
past, when this Board has reviewed cascs challenging local policy decisions, this Board has
pronounced, in a conelusory fashion, that it will dismiss an appeal that attempts 1o use a quasi-
Judicial process (o forea a change in lacal board policy - - which is a quasi-legislaiive decision.
See, e.g., Richard Regon v. Montgomery Cownty Board of Education, MSBE Op. No. 02-29
{June 26, 2002) (“We apree with the local board that the appeal process 15 not the appropriate
vehicle for modifying the ewrriculum or adopiing a new policy goveming the tcaching of the
currictlum,”) We take this opportunity te explain the reasoning behind that pronouncoment.

Thai pronouncement rests on the prineiples of scpaﬂtmn of powers thal effect the scope
of reviow for quasi-legislative decisions of local boards.? As the Court of Appenls has

? Quasi-legislative decisions inciude approving, dlqappmvmg, enacting, amending, or
repealing a law or other measure to set public policy; approving or disapproving an appoiniment;
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recognized, governmenial agencies, like this Board and local hoards, “perform some activities
which are legislative in nalure and s have been dubbed as quasi-legislative duties . . . [and
also] “make factmal determinations and thas adjudicate . . | in a quasi-jndicial capacity.”
Departinent of Naveral Resowrees v. Linchester Sand and Gravel Corp., 274 M. 211, 222
(1975). When eowrts revicw thosc two types of decisions, they use a different scope of review
for each, both of which reflect the fundamental principtes underlying the separation of powers
doctring that the three branches of government arc separate and respeetful of each otiers powers.
Nee, e.g., Weiner v. Maryiand Mmsurance Administration, 337 Md. 181, 189-191 {1995).

When "an administrative ageney is acting in a manner which may be considered
legislative in nalure (quasi-legislative), the judiciary’s scope of review of that particular action is
limited to assessing whether the ageney was acting within its legal boundarics . . . [When,
however,] an agency is acting in a fact-finding capacity {quasi-judicial), the courts review ihe
appealed conclusion by determining whether the contested decision was rendered in an illegal,
arbitrary, [ot] capricious . . . manner,” Linchester Sand, 274 Md, at 223; accord Adventist
Health Care Inc. v. Maryland Health Care Comm'n, 392 Md. 103, 117 n.12 {20006); Fogle v
H&G Restaurant, 337 Md, 441, 454 {1995); Weainer, 337 Md. at 190; Caunty Couneil of Prince
George's County v. Offen, 334 Md. 499, 307 (1004),

That same scope of review, we believe, applics when (his Board, acting in its judicial
capacity, is called upon to review a decision of a local board, When the local board’s decision is
quasi-legislative, the Board will decids only whether (he local board acted within the legal
boundaries of state or federal law. This Board will not substitute its judgment for that of the
local board’s “as to the wisdom of (he adnyinistraiive action,” Femer, 337 Md, at 190, When the
local board’s decision is quasi-judicial, this Board will review that decision io detenming, ool
only whether it is illegal, but also whether it is arbitracy, or unreasonable by asking whether a
reasoning mind would come to the decision rendered. Even this review docs nol allow this
Board to substituie its judgment for that of the local board’s, COMAR 13A.01.05.03,

Therelore, we turn o the Appellants’ argmments that the local board’s decision to add the
three additional Tessons to the health cducation curriculum was illegal.

Analysis
A. Constitutional Challenges

The Appellants assert mimerous violations of the United States Constitution inchiding

propasing or ratifying a constitution or constitutional amendment: proposing or ratifying a
charler or charter amendment; adopting disapproving, amending, or repealing a rule, regulation
ot bylaw that has the force of law; approving, disapproving, or amending a budget; and
approving, disapproving, or amending a contraci, Md. Code Anm, Siaie Gov'L § 10-502(" and

(i
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that a variety of First Amendment rights are violated by the inclusion of the three additional
iessons in the health education cuniculum. Underlying almost every constilutional argwinent is a
dispute over the purpose of (he three additional lessens. The local board argues that the purpose
of the lessons is, in great part. to teach tolerance of sexual diversity. The Appellants armue that
tcaching tolerance of sexual diversily promotes the immaralily of homosexuaily which
coftltadicts their religious belicfs. They assert that, the three lessons are intolerant as to thetm
and, thus, violate their First Amendmeni rights. We address each of the Appellants’ argunments
below.

(1) Free Bpeech Rights of Students

The Appellants coniend that the three additional fessons violate the [ree speech rights of
students because the lessons express only one viewpoint on homosexuality and do not reflect
thewr viewpomt. (Appeal at 16, 18). The local board argues that the First Amendment free
speech clause does nol impose viswpoint neutrality on a school’s carriculum nor does it Tequire
the incluston ef all viewpoints in the cmriculum. (Molion at 18-23),

The case law supports the local board®s argument.  As the Supreme Court has recognized,
“local school boards nust be permitled Lo establish and apply their curriculum tn sueh a way as
1o transmit community values.” Board of Edueation v. Pico, 457 U8, 853, 864 (1982). The
loeal board has decided (hat the three additional lessons transmit community values eoncerning
tolerance of sexual diversity.” In doing so, the school board necessarily discriminates among the
vicwpoints il wishes to convey. The Supreme Court has aceepted thai result recognizing that
school curricula arc not subjeet to viewpoint-nenirality analyses: “Much like a universily
selecting a commmencement speaker, a public instilution selecting spealeers for a leciure scrics, or
& pubiic. school presetibing its curriculutmn, a roadcaster by its nature will facilitatc the
expression of some viewpoints instead of others.” Arkansas Educ. Television Comm 'n v. Forbes
323 11L&, 666, 674 (1998) (emphasis added); see also, Downs v. Los Angeles Unified School
Districr, 228 F.3d 1003, 1014-1016 (9" Cir. 2000}, eart. deried, 532 118, 904 (20071},

As the Incal board explains, there is good reason for not requiring viewpoint neutrality or
the inclusion of all viewpotnts in a achool curriculum:

[O]ne of the principal purposes of public eduecation is to instill ¢ivic virtues, See,
&g, Phider, 457 LS. al 221, Doing so necessarily requires a school board to
make normative decisions all the time - whether in deciding to teach the history of
the Holocanst without lending credence to thase wha deny it or extolling the

# The President of the tocal hoard commented in the press releasc announcing the
approval of the lessons for systemwide implementation, “ This curriculum provides important
infarmation that our students need to know. All people deserve Lo be respected regarding scxual
aricntation, and that’s whal these Tessons teach our children.” (Atiachment to June 13, 2007
lettcr from Bregler.)
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virtues of democratic tule in civic class without giving equal time to Lhe “virlucs™
of fasciam. A viewpoint-nentrality requirement would force the Counly Board
into & Hobson®s choice: cither abandon any lessons on the Holocaust or else
address ihe horrors of that event, but be foreed 1o lurn around and iell students that
perhaps the Holocaust never happened. While the First Amendment prohibits the
government [rom silencing individuals who argue that the Holoeaust never
happened, it docs not give those same individuals a tight to insist that the
government convey their views when fashioning a school curricnlum.

{Motion at 210,

Of course, a government spealer cannot competl individuals to “speak™ in a particular
way or to support a parlicular viewpoint. See, e.g., Rumsfeld v. Forum for Academic &
fnstitutional Rights, Inc., 126 5.Ct. 1297, 1308-10 (2006}, The local board contends that because
parenis in Montgomery County can decide whether or not their children should attend the
addilional lessons through an “epl-in” provision, there is no compulsion of speech. The
Appellanis contend that the three lessons compel specch because, il students opl-out of the three
additional lessons, those studenis are essentially forced to reveal their moral, ideological or
religious views and 1F they opt-in, those students are forced to spealk on a “sensitive subject.”
{Appeal at 17).

The opt-in provision requires specific parenial conscnl to aitend (he additionat lessons.
Parcnts do not need to explain to anyone the reasons for their decision not to submit & consent
form. Tn this insfanee, because there is no compulsion of aliendance, we bolicve (hers is no
compulsion of speeeh. As Justice Jackson stated in his concurring opinion in MeCoflum .
Aoard of Education af School District No. 71, 333 U.S. 203 {1948) “The comptaint is that when
ofhers join (the class) and he does not, it sets him apart as a dissenter, which is humiliating.
Lven admitting this to be irue, it may be doubted whether the Clonstitiion which, of course,
pratects the right to dissent, can he conatrued also to protect one [rom the embarrazsment thal
always attends noneonformity, whether in religion, politics, behavior or dress sinee no
compulsion is applicd [to attend the class] and no penalty is imposed ar threatencd from whish
we may relieve him, we can hardly base [federal] jurisdiction on this ground.” 7d. at 232-33.

We conclude, for the reasons stated ahove, that the laeal board’s decision to add the three
additirmal lcasons does not violate the Free Speech Clause,

{2)  Free Bxercis¢ of Religion

The Appellams argue that the three additional lessons violate the Free Bxercise of
Religion Clause based on the assertion that they are seeking “to proteci iheir legitimate, albeit
unpopular, religious helief that views the homosexual sex act as sinful from being refuted to their
children in classcs Teaching the Additional Lessons.” (Appeal at 20). The Fres Exercisc of
Religion Clanse forbids a governmental entity fram adopling laws designed (o stippress religious



heliefs or practices unless the laws are justified by a compelling governmental purpose and
narrowly tailored to meet that purpose. See Booth v. Maryland, 327 F.3d 277, 380 (4™ Cir,

2003).

We hegin our analysis of the free exercise of religion issue by focusing on what religious
exercise the Appellanis believe is being suppressed by the three additional Iessons. As
Ampellants have stated, it is their relipious belief that the homosgexnal act i sinfl. The three
additional lessons do not tnclude that belief, but as we have stated above, a curviculum need not
CSPOUSE CYELY viewpoint 1o pass First Amendment muster. The usc ol the three lessons in the
MCPS does not, abviously, preclude the Appellants from cespousing their religious beliefs which
they recagnize are unpopular,’ It is difficult to conelude, therefore, the Free Exerotse of Religion
{lanse is actually implicated here.

But, if it were, it {5 our view that the Free Excrcisc of Religion Clause is not so broad as
to strike down a set of lessons that do not include the Appcllants’ religinug beliefs about
homoscxuality and about which the Appeltants have a religious objection. “Courts have refused
to recognize that schools most shelier students from curricular messages to which the students
have a religious objection.” See Myers v, Loudoun County School Board, 251 F, Supp. 2d 1262,
1272 {E.D, ¥a. 2003), ¢ff"d on other grounds, 418 F.3d 395 (4" Cir. 2005).

Indeed, the Supreme Court has stated:

We do not hold that every state action implicating religion is
invalid il ane or a few citizens find it offensive. People may take
offense at all manner of religious as well as nonreligious messages,
bt offcnse alone does not in cvery case show a violation. We
kmow too that sometimes to endure social isolation er even anger
may he the price of conscience or noncenformity.

Lee v, Weisman, 505 U.S. 577, 598-99 (1992). See also Lechaert v. Harrington, 332 F.3d 134,
141 (2" Cir. 2003) {noting (hat the free exercige clause was nol violaled by mandatory healih
cutticulum that the parent disagreed with on religious grounds).

What is clear is that the Appellants seck to proteel their children from heing exposed to a
curriculum that docs nol espouse their belief in the sinfulness of the homosexual act, Thig They
can do by nol submitting the consent form for attendance at (he three Jessons. T (hat way, thetr
childven arc protected.

'If the Appellants are avguing that the additional lessons should teach their rel; gions
beliefs on homosexuality, an Establishiment Clause issue wonld likely anige. See section (3)
infra.



Because the three additional leazons are not mandatory and becaunse the Appellants have
no fundamental right to control the content of the currculum on religious gronnds, it is our view
that the lacal hoard's decision to adopt the three additional lessons systemwide docs not violate
the Free Rxercise of Religion Clanse,

{3 Eatablishment Clause

The Appellants assert that the three additional lessons vinlate the Establishment Clausc
because the government is direcily involved in preferring one set.of religious heliels over
another. (Appeal at 23), They descrihe the Estabiishment Clause issue as @ moral dichoiomy
helween the rightness or wrongness of homosexuality,” (Appeal at 23, 27), They argue thal the
curmiculum is hased on the “morality of Sceular Humaniam™ which, they assert is a religion.
{Appeal at 24},

The local board argues that the “Appcllants’ entirc Establishment Clauge argument is
predicated on the notion that the Revised Lessan’s promotion of tolerance is not a valid sceular
purpose, but instead conslitutes a © moral viewpoint” identificd with the ‘religion® of ‘Secular
Humantsm®” They assert that the Appellants’ Establishment Clause argument fails as a maiter
of law, {Motion at 16).

To withstand an Establishment Clause challenge, a state action (13 mmst have a sceular
purpose, (2) must, as its primary cffect, neither advance nor inhibit religion, and (3} musi. noi
foster an excessive enlanglement with veligion. Lesion v Kwrtzman, 403 UK. 602, 612-13
(1971}, accord Brown v, Gilmere, 258 F.3d 265, 275 (4™ Cir, 2001), cert. denied, 534 1.5, 996
(2001). In addition, statc action “would violate Establishment Clause prineiples hy sending a
message of government endorsement of religious activity,” Child Evangefiealism Fellowship of
Maryland, Ine. v. Monigomery County Public Sch., 373 F.3d 589, 594-95 (4" C'tr. 2004) {citing
Couniy of Alfegheny v. 4CLU, 492 1.5, 573, 592-94 (1989)), or by “coercing patlicipation in
religious activity,” /d, at 593 {citing Lee v. Weisman, 505 U.S. 577, 587 (1992)).

The local board argues that the eurtieulum has a seeular purpase. Itz goal, they asserd, is
to teach toleranee not to advance a religion. Appellants assert that teaching tolerance is Secular
Humanism, and Secular Humaniam is a religion. Courts have, however, rejected the coniention
that Sceular Homanism is a religion. See, e.g., Peloza v, Capistrano Unified School District, 37
F.3d 517, 521 (9" Cir. 1994), cert. denied, 515 U.S. 1173 (1995): Smith v, Board of Sehoof
Commissioners of Mobile County, 827 F.2d 684, 690-95 (11" Cir. 1987), Maorcover, as the local
board argnes, teaching tolerance of divetsily is a civic value, and public schools are the main
velucle “for transmilting the values on which our sociely rests.” Phler . Doe, 457 U.S. 220, 221

* They state that the three additional lessons do net include the views of reli gious
conscrvatives who have a “legitimate moral offense to homosexual conduct . . . .” {Appeal at
25). We have concluded in lic previous discussion that a local hoard is not required by the Firat
Amendment 1o inzluda all viewpoinis in its curmiculum.
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(1982Y; Board of Education v. Pico, 437 1.8, 854, BG4 (1982). The three lessons, in our view,
arc seeular in narure.

The additional lessons, we also comelude, do net advancs or inhibil religion nor do they
foster an cxcessive cntanglement in rehigion. Admittedly, the three addilional lessons, are
allensive, in parl, io Appellanis’ religious heliels, but as we explained above, the additional
lessons do not tnhihit the Appellants from practicing their religion or from adhering to their
religious heliefs about homosexuval acts,

We conclude that the three additional lessons do not violale the Establishment Clause.
{4) Egual Proteciion

The Appellants argue that the additional lessons ireat certain MCPS stndents differently
from oihiers because the additional lessons deal with homosexuals and transgender issucs, but 1ot
with cx-gay issues.® (Appeal at 27-30). Appellanis arc correct that the three additional Tessons
do not inchude any content related to ex-gays,

The local board argues that, even if the cxclusion of ex-gay issues from the conlent of the
additionai lessons ig “some sort of intentional classification haged on sexval orientation.” it does
not violate the Equal Protection Clause. (Appeal at 29).

The Equal Protection Clavse allows for different freatment based on sexual orientation as
long as the differences in treatment are rationaily related to a legilimate govermmental intorest.”
See, e.g., Thomasson v, Perey, 80 I.3d 915, 928 (4™ Cir. 1995), cert. denied, 519 11.8. 948
(1996). The asscssment of whether dilfcrences in freatment arc rationally related to legitimale
govermment purposes requires great deference lo government’s choice of fnterests to address.
Indeed, it is not a court’s place *“lo judge the wisdom, Fairness, or logic of legislative choices.”
fd.

The local board apparently deiermined that focusing the additional lessons on
homosexuality and transgender issucs was directly related {o thefr gnal of fostering tolerance for
and climinating discrimination againgt that populaiion. (Motion at 203, That focus addresses a
legitimale governmental inlerest, As the State Superintendent staled in denying the Appellants’
request to slay the figld test:

One of serfous problems in our schools ioday is bullying and
harasgment. Tndeed, in 2005 the General Assembly directed school
systems to report all incidents of harassment against studenis hased
on rage, native origin, marital slatos, sex, scxual orientation,

f For the purpose of the Appellants” argument, we will agsume that there are cx-gay
students who aitend schools m MCPS, alihough the Appellants do not so assert,
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gender idenlity, religion, or disability, Md. Educ. Code Ann. § 7-
424, The lessons at issuc here address harassment prroblems as
they relate to sexual oricniation and gender identity, They
emphasize tolerance and acceplance. They address ways to deal
with bullying and harassment and how to prevent it. Ibclicve il is
in the public interest to field test thase lessons to detenmine
whether to move forward with full implamentation of a currieulum
designed, in part, to reduce bullying and harassment.,

Order of the State Superinlendent, March 7, 2007,

For those reasons, we conclude that a Failure to adidress of ex-pay issues docs not risc 1o
the level of an cqual protection violation.

{5) Substantive Duc Process

The Appcllants assert that the three additional lessons violate their fundamental right to
dircet ihe education of their children.” (Appcllants® Opposition at 41).

We rceognize that subgtantive duc procoss pravents the state from aching on rights that are
“fundamental.” Palke v. Conneeticns, 302 1,8, 319, 325 (1937). It is, of course, (he
fundamental rights of a parent to control the upbringing ol his/her child, Meyar v. Nebraska, 262
U.S. 3580, 399 (19233, but that right is not absolute, It must bend to the Stale’s duty o educate ils
citizens. “[T]he fandamental right of parents o guide the upbringing of their children, when
Juxtaposed with the State’s duty to provide for the education of its cilizens, [is limited].
Speeifically, the parental right is limited te (he coarse decision of whether to enroll a ¢hild in a
public school, private sehool, or if the child is sufTiciently mature, to dis-cnroll a child from
school altogeiher, See Myers v. Loudoun County School Board, 251 F. Supp. 2d at 1275-76
citing Pierce, 268 1.5, at 535, Yoder 406 U.S. at 235, 02 §.Ct, 1526;

Decisions about currienlmm arc cssentially left to the school system. See Boring v.
Buncombe County Board of Educarion, 136 F.3d 364, 369-71 (4" Cir. 1998), ceri. denied, 525
U.8. 813 (1998), “The fundamental right to raise ona's children az one sees At is not broad
enough to encompass the right lo re-draft a public school curriculum,” Muvers v. Loudoun County
Jehood Board, 251 F. Supp. 2d at 1276.

* Appellants also contend that the lessons violate the inierest of studonts 1o receive
aceurate and complete information in efforts to learn and acquire knowledge, The answer to
concerns about the aceuracy of the lessoms is that their ehildren need not be exposed o the three

additional lessons, The parents need not give sansent for their ehildren to attend those clnssas.
Thedr children need not study materials their parents believe are factually inaccuraie.
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Therefare, it is aur view that the decision of the local board to adopt the three additional
[easons does not violate the Appellants’ substantive due process right 1o raise their ehildren as
they see fit.

()  Maryland Constitution

The Appellants elaim that the three additional lessons vinlate Artiele 36 of the Marylaned
Declaration of Righis, Freedom of Religion which statcs:

... All persons are equally entitled s prateciion in thetr religious
liberty, wherefore, no persons oughl to any law to be melested in
his persem ., . on aceount of his religious persuasion . .

. .. nor ought any person ta be compelled to frequent, or maintain ,
.. to maintain, . . . any minisiry ..

That provision parallels the United States Constitution’s provisions protecting religious fieedom.
See Bienenfeld v. Besmett-White, 91 Md. App. 488, 504, M. B {1992), cert. deniad, 327 Md. 0625
(1992}

For the reasons stated in seclions 1-5 alyave, it 18 our viaw that the thres additional lassons
de not violale Arlicle 36 of the Maryland Declaration of Rights.

B. Challenges Based on State Regulations

The Appellants challenge the three additional lessons as vielating a panoply of Siatc
rcgulations. The regulatory challenges fall into iwo categories - violalions based on religious
reasons and violations based on the regulaiory requitements of a health cdueation curricuhim.

The violations hased on religious reasons are that the three additional iessons violale:

{n COMAR 13A.04.04.01 which precludes religious education in the public schools;

) COMAR 13A.04.05 which calls for education that is multi-cultural including

divergity of religions heliefs,

We have already concluded that the three additional lessons are noi based on a religion
and need not include religious beliefs about homoscxuality.

The vielations bascd on ihe regulations governing the health educational corriculum are
discussed below,

(a) Elcetive Conrse

The Appellants contend that the regulalions require that the content presented in the thtee

12



lessang he affered only in a stand-alone elective course. The regulations stale, however, that the
basic health educational eurriculum must address “advanced Physiology and Psychology of
Human Sexual Behavior.” COMAR 13A.04. 18.03(B)(3}a). The basic healih education
program must include seven lopics:

(N Maturation;

(2)  The reproductive process;

(3)  Saxual variations;

{4 Premarital intercourse;

{5) Marriage and family responsibilities;
(6}  Family planning;

{7y Scxually trangmitted diseases,

COMAR 134.04,18.03(B){3)c) {emphasis added).

Those fopics “may be offered as an elective conrse” COMAR 13A.04.18.03(B)(3)(a) (empliasis
added). The perimissive nature of that regulatien leads (o the conelusion that the local board
eould decide to offer those topics in ils general health edueation course, nol jusi. as an elective
course.” The regulations state that “[a]ther aspects of sexual behavior . . . shall be offered in an
identifiable elective comse,” COMAR 13A 04 18.03(BY3 W), Tis our vicw that “other aspeets
of sexual hehavior” means topics differeni. from those seven lopics that must be included in the

hasic health edueation curriculum.

In our view, the Appellants are incorreet that the three lessong, which include discussion
of sexwal varigtions, must be offered as a stand-alone elective courae.

{1 Erolic Techmiques

Stale regulations state that the insiructional materials “may nol . . . discuss or poriray
erofic techniques of sexual intercourse.” COMAR 13A.04.18.03c(3)a}. The Appellants siale
that any discussion of "anal and oral sex in the condom lessons and video clearly and patently
violatcs this standard.” {Appeal at 33}, The local board disagrees arguing that teaching studenis
how to use 2 eondom and talking about the anal or oral sex is in that context is nol a discussion
of evatic teclmiques. (Responsc at 6).

The regulations do not define “crotic techmiques.” While it may be that what is erolic is
in the eye of the beholder, ta be definitionally classified as “crotic™ requires “sexually arousing or
suggestive symbolism, seitings, allusions.” See Random House Dictionary of the English
Language (2™ Ed, unabridged) at 659. The local hoard has concluded that the content of the
condom lesson does not contain erotic techniques. It is within their quasi-legiglalive purview to

* We point out, of cowrse, that the ihree additional Iossons arc not mandatory, Parenial
pertnission 13 requited 1o altend the threc additional lessons.
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do g0 in the context of the communily in which they live.

It is not appropriate for this Board to second guess thal conclusion, We return to the
proposition that this Bomd’s power to review the local board's decision does not include “the
abilily to review quasi-legislative decisions by substitution of the court’s judgment as to the
wisdom of the administrative action . . .” Wefner v Marland Iswrance Adniinistration, 337
KMd. at 191. What may be appropriate content in Montaomery Connty may, in anothar county, e
comsidered “erotic techmigque.” Buot that is a lacal boand’s decision,

{c) Goals of a Comprchensive Health Education Program

The Appellants contend ithat the three additional 1essons do not achicve a varicty of poals
for a health education pregram as set forth in COMAR 13A.04.18.02 becausce the lessons do not
adequately provide information on the risk of disease transmission during anal intcrcourse, or on
the serious health risks of homosexual sexual practices. (Appeal at 33-36).

We point out that the three additional lessons arc not the total healily cducation
cwrteutum, Those lessons are focused on sexual variations and the eontent and goals must he
viewed from thal perspeetive. As Dr. Weast explained in his June 21, 2007 Meimo to the local
hoard,

In the normal sequenee of instruciion, the revised lessons are the
bridge between Standard 4, Family Life and Ruman Sexuality and
Standard 7, Disease Prevention and Control. Due to ihe timing of
the ficld test, the revised lessons were taught out of sequence.
Therefore, many of the questions students submitted could be
addressed during the normal course of instrzclion. For example,
the questions about coniraception and reproduction address
information that Lypically is presented to students early in the
Family Life and Hmman Sexuality unii. During a full
implementation, students will receive this information hefore the
revised lessons. Similarly, during full implemeniation, questions
ahout STD/Sexually Tranamitied Tnfastions and HIV/AIDS will be
answered immediately following the condom vsage (esson, during
the unit on Discase Prevention and Controd, when the lessons are
taught in the proper sequence,

(Memao at 5, attached 1o June 13, 2007 Bresler letter).

Appellants are essentially agking this Board o second guess the choices the local board made as
to the content of the three lessons. This Beard will not usc its quasi-judicial rolc to second T11E53
quasi-legislative acts {hat are legal on their face.
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{c) Disputed Facts

The Appellants allege that there are disputed facts in this case and urge this Board to refor
ihe case lo the Office of Admimistrative Hearings for a [ull evidentiary heaving., (Appeal at 43-
52}, 'The Court of Appeals of Maryland recognizes, however, that a judieial or wrial fype heatiug
is nol a requirement of due process “where an administrative ageney does nof act in a quasi-
judicial capacity and the facts to be datermined are “fagislative’ rather than ‘adjudicative’ in
nature.” Merttgomery Connty v. Woodward & Lothrop, Ine. 280 Md. 686, 711 (1977}

The local board, as we have stated hercin, made a policy decigion to adapt the three
addiiional lessons svstemwide. It did do throwgh a quasi-legislative process. The Appellants
cannotl turn that process into an adjudicatory process by demanding a hearing on the eomrectiness
of the content in the flires additional lessons, Bul that 1s just whal they have requesicd this Board
ta do - 1o refer ithe casc to OAH specilicalty for a hearing on the following “facts”™ they assert are
it dispute:

. that homasexuality is not innate;

. that the definitions used i the lessons to define the origin and causes of homasexuality
are contradistory;

. that the eandam lesson failg fo wam siudenis about the risk of HIV/AIDS and S$TDs in
anal intereourse; and about the risk of STDs in vaginal inlercourse,

. that the lessons pose a serious threal that adolescents will ermoneounsly self-identify as
non-helerosexuals; _

. that the iessons pose an impermissible interference in the role of family in the moral
formation of studenis; and

. the lessons fail to leach tolerance of ex-gays,

Not only do the Appellants nol have a legal right to such a hcaring, the “lacts” they allege
arc in dispuie are, for the many reasons cxplained herein, within the lagal purview of the sehoal
to elude or not include in the three lessons.

¢y  Declaralory Ruling

The Appellants ask for a serics of declaratory rulings defining what they would have to
prove at the Office of Administrative Hearings in order to prevail in a contesled case hearing,
Because this Board will not review a legal quasi-legislative decision through an evidentiary
heating challenging the validity of the curricnlum cheices made by the local board, we decline to

issue the declaratory rulings the Appellants request.

() Other Argumenis

The Appellants set forth a serics of arguments on pages 37-43 of their appeal. They are
cssentially repetitive of the arguments addressed above: vicwpaint neulrality; disparate treatment;
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and discrimination against ex-gays.

Coaclusion

For all the reasons stated herein, we conclude that the throe additional lessons do net
violate the law. Asto he conlent of the lessons, there may be disparate points of view on
whether homosexuality ar iransgender 1ssues are approprialely included in the curriculnm in the
way MCPS has chosen to do 0. Yet, that decision tg a Tocal decision and this Board, acting in a
guasi-judicial capacity, will nol second puess the appropriateness of the local board’s degigion
governing curriculum, uniess, of course, that decision is illegal.

Therefore, this Board uphelds the decision of the lacal board to adapt the three additional
lessons solely on the grounds that that decision is not illegal and denies the Appellants’ request for

declaratory milings. Four members of this Board abstain in this voie.
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