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OPINION

The Appellants filed this appeal challenging the March 13, 2008 redistricting decision of
the Calvert County Board of Education (local board) to accommodate the opening of Barstow
Elementary School in the fall of 2008. :

The State Board initially forwarded the case to the Office of Administrative Hearmgs
(OAH) for review by an Administrative Law Judge (ALJ) pursuant to COMAR »
13A.01.05.07(A)(1). The ALJ remanded the matter back to the State Board as unripe for
adjudication because several Appellants filed complaints with the State Ethics Commission '
against the Calvert County School Superintendent, local board members, and certain individuals
employed by the local board. The State Board stayed the case pending the resolution of the
ethics complaints. On January 29, 2009, the State Ethics Commission dismissed the ethics
complaints as to all parhes .

Thereafter, the State Board lifted its stay of the appeal and forwarded the matter back to
OAH. The local board filed a Motion for Summary Affirmance maintaining that its decision was
" not arbitrary, unreasonable or illegal. The Appellants opposed the Motion. The ALJ issued a
Recommended Order on the Calvert County Board of Education’s Motion for Summary Decision
recommending that the State Board affirm the local board’s redistricting decision. The
Appellants did not file any exceptions to the ALT’s Recommended Order.

FACTUAL BACKGROUND

The factual background in this case is set forth in the May 13 201 0 Admmlstratwe Law
Judge’s Recommended Order, Stipulated Facts, pp.9 — 12.

STANDARD OF REVIEW
This appeal involves a redistricting decision of a local board of education. Decisions of a

local board involving a local policy or a controversy or dispute regarding the rules and
regulations of the local board shall be considered prima facie correct. The State Board may not



substitute its judgment for that of the local board unless the decision is arbitrary, unreasonable, or
illegal. See COMAR 13A.01.05.05A.

The State Board referred this case to OAH for proposed findings of fact and conclusions
of law by an ALJ. In such cases, the State Board may affirm, reverse, modify, or remand the
ALJY’s Proposed Decision. The State Board’s final decision, however, must identify and state
reasons for any changes, modifications, or amendments to the Proposed Decision. See Md. Code
Ann., State Gov’t § 10-216. In reviewing the ALJ’s Proposed Decision, the State Board must
give deference to the ALJ’s demeanor based witness credibility findings unless there are strong
reasons present that support rejecting such assessments. See Dept. of Health & Mental Hygiene
v. Anderson, 100 Md. App. 283, 302-303 (1994).

CONCLUSION

. Based on our review of the record, we concur with the ALJ’s conclusion that “the
Appellants have not provided a factual or legal basis for finding that the Local Board’s decision
was arbitrary, unreasonable, or illegal.” ALJ’s Recommended Order at 28. We therefore adopt
the ALJ’s Recommended Order and affirm the local board’s redistricting decision.
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STATEMENT OF THE CASE
On March 13, 2008, the Calv'ert County Board of Education (Local Board)' ddopted new
school attendance boundaries for five existing and one new elementary school effective with the

start of the 2008 through 2009 school year. Calvert Neighbors for Sensible Redistricting, a

. group of fifty-eight residents located in Calvert County (Appellants), filed an appeal on April 14,

2008. By letter of July 30, 2008, the Maryland State Department of Education (MSDE)

forwarded the appeal to the Office of Administ'rative Hearings (OAH) for a hearing. OAH

- assigned case number MSDE-BE-09-08-29018 to this case (case 29018). At issue in case 29018

was whether the Local Board’s redistricting decision for Barstow, ‘Elementafy School (Barstow)

was arbitrary, unreasonable, or illegal.



——— ..

Tl'le Local Board filed 2 Motion for Summar& Affirmance’ on July 31, 2008. The
Appellants filed their response on August 26, 2008. On August 26, 2008, the Local Board filed a
Motion to Dismiss, alleging certain requests for relief were not within the jurisdiction of the
Maryland State Board of Education (State Board) and hence was not properly before the OAH.
The Admlmstratlve Law Judge (ALJ) in case 29018, on October 9, 2008, ruled that the only
issue properly before OAH was whether the redistricting that resulted from bu11d1ng Barstow
was arbitrary, unreasonable or 1llegal The ALJ also denied the Motion for Summary

Affirmance stating that there were material issues of fact. Case 29018 was scheduled for a

 hearing on the merits for December 9 through 11, 2008 and December 16 through 18,.2008.

During the pendency of case 29018, a number of Appellants filed e;chics complaints
against the Superintenglant of the Calvert County Public Sohool System (CCPS), several Local
Board membelfs aml other individuals employed by the CCPS. Tllese complaints were filed on .
May 14, flOl)S, June 6, 2008 and November 7, 2_008.' oﬁ December 1, 2008, the Appellants and
the Local Board requested a joint postponement of the scheduled hearing on the merits and eaoh
paﬁy provided support forﬁ their joint request. The request to dolay the hearing was due to the
pending investlgation of the ethids complaints. The request to poStpone the hearing on the merits
was deniod by the presiding ALJ . The parties requested that the ALJ reconsicler har decision

because the parties contended that the case could riot proceed until the ethics complaints were

_ resolved. The presiding ALJ determined that because the ethics complaints, at the time,

1 The Board filed a Motion for Summary Affirmance pursuant to Code-of Maryland Regulations (COMAR)
13A.01.01,03K. That regulation, howeyer, was amended, effective July 19, 2005, (31:14 Md. R. 1079). MSDE’s
regulations no longer contain a provision for summary affirmance of a local board’s decision. Because the MSDE
delegated its hearing authon’cy to the OAH, and there is no specific MSDE regulation on point, the correct regulation
to apply here is OAH’s provision for summary decision. There is no substantive difference, however, between a
summary affirmance and a summary decision.



remained unresolved, she concluded that the appeal was not ripe for adjudication and remanded
the case to the MSDE. The case was stayed on appeal by the MSDE on December 16, 2008.

The ethics complaints, which were the subject of the request for stay, were dismissed on
‘January 29, 2009 as tp all parties. On August 19, 2009, one of thevAppellants, Craig Br&gan,
requested that the MSDE lift its stay. |

On Decerﬁbey 22, 2009, after lifting its stay, the MSDE forwarde& this matter back to the
OAH for a hearing in accordance with the Code of Maryland Regulations (COMAR)

13‘A.01 .05.07A(T). OAH assigned a new case number to this matter, MSDE-BE-09-09-45958
(case 45958). Of the original ﬁfty~eight Appellants in this case, sixteeﬂ elected to proceed in case .
45958, | | |

On February 9, 2010, the Board filed a Moti‘o'n for Summary Decision. A pre-hea’riné .
conference was scheduled for February 25, 2010, I informed the parties that in addition to the
pre;hearing confereﬁce, I would also hear arguments on the .Local Board’s Motion for Summary
Décision. |

On February 25, 2010, I held the pre-hearing conference in .case 45958. Notice was sent
to all si_xteen rémaining Appellants. Only four of the sixteen remziiniﬁg Appellants appeared at
the pre-ﬁe‘:aring conference. Following the Local Board’s Motion for Default Judgment, I
granted a Propdsed Default Judgment on March 8, 2010, against the twelve Appellants who
failed to appear at the Febfuary 25,2010 vpre-hear'ing conference. At the pre-hearing conference,_ .
the four remaining Ai)pellants, Maria Hill, Craig Brogan, Nick Myers and Gary Smith, all
appeared ‘without counsel, The chal Board was represent_:ed by Dario J, Agnolutto, Esquire. At

the pre-hearing conference, the Local Board withdrew its Motion for Summary Decision. The



Locél Board re-filed a new Motion for Summary Decision (Motion) on March‘ 11,2010. On
March 26, 2010, the remaining four Appellants filed their response in opposition to the Motion.
On April 14,2010, T held a hearing at the Local Board’s office in Prince Frederick,
Maryland, on the Local Béard’s Motion, COMAR 28.02.01.16D.2 The four Appellants appeared
without counsel. Dario J: Angolluto, Esquire, appeared on behalf of the Local Board.
The contested-case provisions of the Administrative Procedure Apt, Md. Code Ann.,-

State Gov't §§ 10-201 through 10-226 (2009); MSDE Regulations for Appeals to the State Board

of Educaﬁon, COMAR 13A.01.05; and the Rules of Procedure, COMAR 28.02.01, govern

procedure in this hearing.

ISSUE

Should the Local Board’s Motion for Summary Decision be granted?
SUMMARY OF THE EVIDENCE

" Bxhibits

. The following exhibits were attached to the Board’s Motion for Summary Decision and

were considered for this Recommended Order: -

Exhibit Number . o *~ Memo Page Numbers

Bd. Ex.1- Chronology of Redistricting for period Aug. 2007 .
through April 24, 208 1

Bd. Ex.2- Affidavit of Kim Roof, dated July 25, 2008 _
with 14 page attachment 24,27, 30, 35, 36, 39

Bd. Ex. 3 - Affidavit of George Leah, dated July 25 2008, '
with 6 page attachment . 3-7,23-26, 29-30, 42-43

Bd. Ex.4 - Affidavit of Gregory Bowen, dated July 29, 2008,

with one-page attachment - 3-4,6-7,23-26, 43

2 Effective March 22, 2010, the OAH rules governing Mdtlons for Summary Decls;lon were changed and can now
be found in COMAR 28.02.01.12D. Since the Board’s Motion for Summary Decision was filed prior to the Rule
change, the prior rules govemmg Motions for Summary Decision will apply in this case.

4



Bd. Ex. 7 - - Affidavit of Kim Roof, dated March 10, 2010,

with six page attachment
Bd. Ex. 8 - Affidavit of Monica Mower dated March. 10, 2010
Bd.Ex.9- CCPSC Poficy #1012 (revised Dec. 7, 2006)

Bd. Ex. 10 - CCPS Administrative Procedures for Pohcy #1 012,
(revised Feb. 4, 2008

" Bd. Ex 11 - Affidavit of Kimberly Roof déted S.eptemb'er 4,2008

Bd. Ex. 12 - Affidavit of Kevin Hook, dated September 4, 2008
Bd. Ex. 13 - Affidavit of Leon Langley, dated September, 2008

Bd. Ex. 14 - CCPS - Policy Statement #1740.)..........0..... ereernees
(revised December 6, 2007 -

- Bd. Ex. 15 < CCPS- Policy Procedures #1740.2 for policy

statement # 1740, (revised February 19, 2008

Bd. Ex. 16 - Order of Dismissal of Calvert County
Board of Ethics Panel (CCBOE) in re:
ethic complaint filed by Nick Myers, Craig Brogan,
Stacy Zahringer, Laura Waddell, Carolyn Moore,
Gary Smith and Michael Buck, dated January, 29, 2009

Bd. Ex. 17 - Order of Dismissal of CCBOE Ethics Panel iﬂ Te:
ethics complaint filed by Craig Brogan, Carolyn
‘Moore, Julie Stephens dated January 29, 2009

Bd. Ex. 18 - A.fﬁdawt of George Leah dated February 8, 2010

Bd. Ex. 19 - Recap of January 30, 2008 Public meeting

‘Bd. Bx. 20 - Recap of February 11, 2008 Public meeting

Bd. Ex. 21 - CCPS Policy Statement #3925, (rev. Nov. 8, 2007

Bd. Ex. 22 - CCPS Admin Procedures for Pohcy #3925, (revised
January 29, 2008 -

Bd. Ex. 23 - Affidavit of George Leah dated March 11, 2010

- Bd. Ex. 24.- Affidavit of William Chambers, dated April 5, 2010

(

7,17, 41
16, 18, 24, 27, 35-36
29

29

18,35, 36
18,35

18

14

11-12, 14, 16, 33-34

11, 13-14, 16, 34-35
4,15-16, 30, 37-40
36

36

Oral Argument

Oral Argument

3-6, 24-26, 29-30

. Oral Argument



Bd. Ex. 25 - Affidayit of Tracy McGuire, dated April 2,2010

Bd. Ex. 26 - Affidavit of Rose Crunkleton, dated April 2, 2010

Oral Argument

Oral Argument

Local Board Extract Exhibits for -
Memorandum In Support of Motion For Summary Decxsmn
(Exh1b1t Numbers Correspond to County Board Record Number)®

Exhibit Number .

CBR Ex. 16 - Transcript of January 10, 2008 Local Board.
Work Session :

CBR Ex. 25 - Video of January 30, 2008 Local Board. Public
Hearing .

CBR Ex. 28 - Video of February11, 2008 Local Board Public

Hearing

CBR Ex. 34 - Transcript of February 28, 2008 Loca] Board.
’ Meeting

CBR Ex 39 - Transcript of March 6 2008 Local Board Work
* Session

CBR Ex. 43 - Transcrlpt of March 13, 2008 Local Board.
Meeting

- CBREx.2- CCPS Administrative Procedures for

~ Policy #4400, dated April 18, 2007

CBR Ex. 3~ August, 2007 — Proposed Elementary Redistricting
Timeline

CBR Ex. 35 - Barstow Frequently Asked Questlons (FAQ’s) of
February 29, 2008

CBR Ex.31 - Redistricting FAQ’s, dated February 14, 2008

CBR Ex, 29 - | Sign In Sheets for speakers at Febi'uaryl 1,2008
Public Hearing

CBR Ex. 36 - Barstow Redistricting FAQ’s (rev. Mar, 3, 2008)

Memo Page Numbers

1,2, 25,29, 30

1,2, 30, 36

' 1,2,30,36

1,2, 25,29, 31, 36

1,2, 5,23, 25, 26, 28, 29,

30,31, 36

1,2, 23, 25, 26, 28, 29, 30,
31,36

2,30, 36

. 6,31, 36

26,31, 36

30,36

31

® These exhibits will be referred to as CBR exhibits as that is how the Local Board labeled them.



CBREx.1- CCPS Policy #4400 36, 37; 42

CBR Ex. 26 - Sign In Sheets for speakers at January 30, 2008
Public Hearing 36

CBR Ex, 30 - February 12, 2009 Racial Balance/Enrollment figures
' (included in FAQs of February 14, 2008) 36

CBR Ex.70 - Documents submitted by Lt. Stephen s pertaining

to Wilson Road _ Oral Argument

CBR Ex..75 - Documents submitted by Mr. White and Ms. Hodges'

relating to Wilson Road Oral Argument ~

The Appellants submitted the following exhibits which were considered for this

Recommended Order:

Ethics Complaints
Exhibit Numbers

_CNSREX. 4 - Exhzblt H3: Letter to Ethics Panel, dated December 10,2008
.Exhibit H4: Letter to Ethics Panel, dated Dec, 13, 2008

CNSR Ex. 5 -Exhibit H6: Barstow Redistricting FAQs, dated Feb. 29,
2008
Exhibit H13: Memo to Ethics Comm1ssmn, dated June
11,2008

CNSR Ex. 6 -Exhibit F1: Calvert Co. Real Property Search, fax date,
June 7, 2008
Exhibit F4: Adequate Public Facilities Ordinances
Exhibit F14: Kaine Homes information
Exhibit F10: Article 7 - Subdivision Regulations
Exhibit H1: Oct. 20, 2005 Bd. of Ed. mlnutes
para. 3
Exhibit H6: Barstow Redistricting FAQs
Exhibit H7: Taxpayers Services Division - info. for

Early Adventures, LLC :

CNSR Ex. 7 Exhibit L Rebutttal to Opposmon to Motion -
For Summary Decision -

1-12
10-13

1-43
1-11
1 .
3-6; 15-19
1 .
3

3, para, 4; 4,
1-43

1

labeled #19

# The lettered exhibits identified herein are references to the particular sectlons in bmders submitted by the -

Appellants,



Exhibit HS: January 29, 2009 Order of Dismissal
Exhibit H16: Garvey Ethics Dismissal Order [Not in

Binder]

CNSR Ex. 9 Exhibit H5: January 29, 2009 Order of Dismissal

CNSR Ex.11 H16: Garvey Ethics Dismissal Order [Not in binder]

CNSR Ex.12 Exhibit H3:
Exhibit H4:

CNSR Ex.13 -Exhibit H5:
CSNR Ex,14 Exhibit H3:
" Exhibit H4:

Exhibit H5:

CNSR Ex. 15 Exhibit H3:

" CNSR Ex. 16 Exhibit H3:

CNSR Ex. 19 Exhibit H3:

Letter to Ethics Panel, dated Dec. 10, 2008
Letter to Ethics Panel, dated Dec. 13, 2008

Jan, 29, 2009-Order of Dismissal

Lettér toAEthics Panel, dated December 10, 2008
Letter to Ethics Panel, dated December 13, 2008

Janvary, 29, 2009 Order of Dismissal

Letter to Ethics Panel, ‘dated December 10, 2008

Letter to Ethics Panel, dated December 10, 2008 .

Letter to Ethics Panel, déted December 10, 2008

- H15  Purpose & Role of Ethics Commission

CNSR Ex. 20 Exhibit L1

CNSR Ex. 23 Exhibit H1

Exhibit H13
Exhibit H14

'CNSREx. 26 Exhibit12

Exhibit H3

.CNSR Ex. 29 Exhibit H5

CNSR Ex. 37 Exhibit 12

CNSR Ex. 43 Exhibit H3
" Exhibit H4

Rebuttal to Opposition to Motion For
Summary Affirmance -
* labeled

October 20, 2005 Local Board. minutes

June 11, 2998 Memo to Ethics

‘Commission -

November 7, 2008 Memo to Ethics Commission

May 21, 2009 Letter re: open meetings -
compliance Inquiry April 13, 2009

Letter to Ethics Panel, dated December 10, 2008
January 29 2009 Order of Dlsrmssal

May 21, 2009 Letter re: open meetings
compliance Inquir'y April 13,2009

Letter to Ethics Panel, dated December 10, 2008

Letter to Ethics Panel, dated December 13, 2008

1
1

1-12
12 pg., 10-13

footnote pg. 3

2

)_n)_a

1-1
-3
3

pPg 4 para 3

pg 4 para 3

'pg 4 para 3



Exhibit H5  January 29, 2009 Order of Dismissal 1-8

CNSR Ex. 44 Exhibit H3  Letter to Ethics Panel, dated December 10,2008 1-12

Exhibit H4  Letter to Ethics Panel, dated December 13, 2008 1-3

CNSR Ex. 49 Exhibit H5  January 29, 2009 Order of Dismissal ' 1-8
CNSR Ex. 55 Exhibit L1  Rebuttal to Opposition to Motion For
Summary Affirmance 5, paragraph
o labeled #19
CNSR Ex. 60 Exhibit J2 April 28, 2009 E-mail to Wendy from - ‘ .
Monica Mower . responsibility
Stipulated Facts

At the pre-hearmg conference in Case 45958, the parties agreed to the followmg

stipulated facts which are also included in this Motion:

1

In August 0f 2007, the Superintendent of CCPS began the redistricting process to

. accommodate the opening of Barstow in the fall of 2008,

.The policy governing redistricting is CCPS Policy'Number 4400.

The procedure pertaining to redistricting is CCPS Procedure Number 4400.1.

On September 6, 2007 the Superintendent sent letters to the Barstow Redistricting

: Commlttee members (the Committee) adv1smg them of thelr appointment to the

Comrmttee.

The Committee was comprised of five Parent Teacher Association representatives, one

_ from each of the five affected elementary schools, one member of the CCPS Citizen

. Advisory Committee (CAC), one principal from one of the affected schools, two

members of the Calvert County Department of Planning & Zoning to provide:
background information as needed, two school system staff members from CCPS to

provide background information as needed, one staff member from CCPS to provide



administrativé support as needed to the Committee, and the'CCPS Director of Student
Services and Construction to chair the Committee and facilitate the meetings.

6. The Committee aé' a whole met three'jcimes over the months of October 2007 through
January 2008, |

7. In addition to the Committee meetings, the Committee was broken up into two sub-
committees, each having three citizen members. |

8. The sub;cor.mnittees met to develdp redistricting options independently for
consideration by the Committee as a whole.

9. ‘CCPS staff members answered questions and provided administrative suppbrt for the -
sub-committee meetings.

10. From the subfconimittee recommendations, the Committee developed two redistricting
plans (Plan 1 and»2‘) fdr consicieratio‘n by the Lc;cal B(;ard; |

11. On January 10, 2008, the Cdmmittee plans were presented to the Local ﬁo‘ard and
notice of the public hearings to be held on' January 36 .a;'xd February 11, 2008, were
sent home to all students in all affected schools, in additionL to a press release being
issued and the notice being placed on the CCPS website: |

12. On January 30, 2008, the Board heard public testim.ony on the pfopo‘sed plans.

13. On February 11, 2008, the second of the public hearings was held.

14, February 19, 2008 was the final deadline for public comment to be submitted on the

~ two proposed plans. |
15, I‘here were fifty-four speakers at the January 30, 2008 public hearing and seventy-ﬁve.

speakers at the February 11, 2008 public hearing.
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16. There were approximately 152 submissions of written correspondence submitted to the
Local Board for consideration.
17. There was testimony for and against each plan,
18. The Local Board held a work session on February 28, 2008 and staff presented
infermation which included responses to certain questions by the public. |
19. On March 13, 2008, the Local Board met to make a final decision on the Barstow
redlstnctmg
20 Some members of the Local Board noted that there were no changes to either plan that
could be made w1thout compromising the viability of the individual Plans
21. Four of the five Local Board members stated that their reason for voting for Plan 2 was
because of their desire to provide a better balance of student populations in the
affected schools.
22, The dissenting member agreed to go along with the decision of the rest of the Local
Board, and the Local Board then unanimously voted to adopt Plan 2.
23. CCPS Procedure for Redistricting 4400.1 (Ex. 9) provides:
D. Principles of Redistricting:
In considering p0551ble redlstnctmg plans, the comrmttee will, to the best of their
ability:
1. Establish boundaries that follow natural or major man-made landmarks,
2. Minimize the number of students and families that may be affected by
redistricting,
3. Develop boundaries that support safe and reasonable school bus transponauon
patterns,
4, Provide for racial balance at each facility, and
5. Provide for anticipated growth at each affected school.

.24, Huntingtown Elementary School and Plum Point Elementary School border the

northern third of Calvert County. ,

11



25. Calvert Elementary School and Barstow are the only schools affected by the
redistricting that would potentially qualify as “town center” schools under the Smart
_ Growth initiative.

DISCUSSION

Legal Framework .

Motion for Summary Decision

COMAR 28.02.01.016D describes the criteria for motions for summary decision.
D. = Motion for Summary Decision

(1) A party may 'mo{fe for summary decision on any appropriate issue in the case.
.(2) A judge may grant a proposed or final summary decision if the judge finds
that: : '
(a) There is no genuine issue of material fact; and
(b) A party is entitled to prevail as a matter of law.

Mearyland appellate cases on motions for summary decision under the Maryland Rules of

' Civil Procedure (Maryland Rules) are instructive regarding similar motions under the procedural

regulations of the OAH. In a motion for summary jungnent or a motion for summary decision, a
party goes .beyond the initial pleadings, asserting that no genuine issue exists as to any material
fact and that the pa:;'ty filing the mo’n'oﬁ is c_antitled to prevail as a matter of law. Compare
COMAR 28.02.61..16D and Maryland Rule 2-501(a); see Davis v. DiPino,, 337 Md. 642, 648
(1995).

A party may r;mve for summary decision “on any appropriate issue in the case” or as to
the case as a wholle. COMAR 28;02.01 16D(1). The principal purpose of summary

determination, whether it be summary decision or summary judgment, is to isolate and dispose of

' litigation that lacks merit. Only a genuine dispute as to a material fact is relevant in opposition

to a motion for summary judgment or summary decision. Seaboard Sur. Co. . Kline, Inc., 91

12



Md. App. 236, 242 (1992). A material fact is defined as one that will sbmehow affect 'ghe
outcome of the case. King v. Ban{cerd, 303 Md. 98, 111 (1985); Washington Homes, Inc. v.
Interstate Land Dev. Co., 281 Md. 712,717 (1978). Ifa dispu‘ge does not relate to a material
fact, as defined above, then any such controversy will not preclude the entry of sumary
judgment or decision. Salisbury Beauty Sch. v. State Board 'of 'Cosmetologists;‘268 Md. 32, 40
(1 973) Only where the material facts are conceded, are not disputed, or are uncontrovertcd and
the inferences to be drawn from those facts are plain, deﬁmte and undisputed does thelr legal
significance become a matter of law for summary determination. Fenwick Motor Co. v.

Fenwick, 258 Md. 134, 139 (1970).

When a party has defnonstrated grounds for summary judgment, the opposing party may -
defeat the motion by prodicing affidavits, or other a‘clmissible'docurrients, which establish that
material facts are {n disputé. Beatty v. Trailmaster Products, Inc., 330 Md., 726, 737-738 (1993).
in such an effort, an opposing party is aided by the pr@nciﬁle that all 'mferencésthat can be drawn
from the pleadings, afﬁ&évité, and admissions on the quest'ion of whether there is a dispute as to
a material fact must be resolved against the moving party. Honacker v. W.C. & A.N. Miller

Development Co., 285 Md. 216, 231 (1979),
Standard of Review -

The Standard of Review can be found in COMA.R 13A.01. 05 OSA
Decisions of a local board involving a local policy or a controversy
and dispute regarding the rules and regulations of the local board
shall be considered prima facie correct, and the State Board may
not substitute its judgment for that of the local board unless the
decision is arbitrary, unreasonable, or illegal.

COMAR 13A.01.05.05B deﬁnes; “arbitrary or unreasonable” as follows:

13



A decision may be arbitrary or unreasonable if it is one or more of the

following: -
(1) it is contrary to sound educational policy; or

(2) A reasoning mind could not have reasonably reached the
conclusion the local board or the superintendant reached.

COMAR 13A.01.05.05C defines “illegal” as satisfying one or more of the
following six criteria:

1) Unconstltutlonal

(2) Exceeds the statutory authority ¢ or Junsdmtlon of the local board;
(3) Misconstrues the law;

(4) Results from &n unlawful procedure;

(5) Is an abuse of discretionary powers; or
- (6) Is affected by any other error of law, ~

The Appellants have the burden of proof in this matter by a preponderance of the '
evidence, COMAR 13A 01 05D. .
A Mmg
Rulings in case 29018 | |
On Octo‘ber 9, 2008, the ALJ dismissed three of the Appellants® requests for reliéf. -'I'he};

were to direct the Local Board to revise its transfer policies to remove clauses in all of its

policies allowing it to temporarily suspend some or all of the policies’ provisions by majority

vote and revise policies and procedures governing public input into Local Board decision-
making. These three requests for relief were not addressed in the Motion for .Sumfnary Decision
and the Opposition to the Motlon for Summary Decision filed by the parties in case 45958;
therefore, they w111 not be addressed in this Recommended Order on Motion for Summary
Decision,

The only issue before me in case 45958 vis whether the Local Boérd is entitled té a

Summary Decision on the Local Board’s March 13, 2008 redistricting decision involving

14



Barstow. The ALJ in case 29018 ruled that there were material issues of fact that caused her to
deny the Board’s Motion for Snmmary Affirmance and the case was set for a hearing beginning
December 9, 2008. On December 1, 2008, the parties filed a Joint Motion to Postpone (Joint

Motion) the hearing because of pending ethics complaints that were before the Ethics Panel

(Panel). The Local Board, and the fifty-eight Appellants, who were each represented by counsel,

provided their reasons for the request to the ALJ. The Appellante stated in the Joint Motion that
“Issues Raised by Appellants were z'nextri'cably intertwined with cha:fges‘ made in the Ethics
Complaints.” (emphasis edded) (Joint Motion at pg 2). The Appellants further ergued that they
“could not possibly prove its case with any persuasive perticularity without discussing the issnes

raised in the various ethics complaints which are now pending before the [LocallBoard’s] Ethics

Panel.” The Local Board argued, in part, that “any [Local Board] response to the allegations of

ethical improprieties prior to completion of the statutorily created process for resolution of the
ethies complaints could compromise the fair and impartial adjudication of any final action in the
ethics matters coming before the [Local Board] and raise issues of fairness by the ;.)ani'es‘to the
proceedings before the Ethics Panel.” As a result of the J oint Motion, the ALJ determined that

case 29018 was not ripe for adJudlca’uon and remanded thé case back to the MSDE. Case 29018

. 'was stayed by MSDE and the stay was subsequently lifted. Case 45958 was sent to OAI—I many

months after the Panel made its determination. As a result of new information, including the
decisions of the Panel, the Local Board ﬁled a new Motion for Summary Decision on March 11,
2010 and the Appellants filed their Opposition to the Motion on March 26, 2010. This Motion
for Summary Decision will be evaluated in light of the new 1nformat10n and the ewdence |
submltted by the parties in support of their respec’nve positions as well as the arguments

presented at the hearing on the Motion for Summary Decision held on April 14, 2010.
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Ethlcs Complaints and Subject Matter Jurlsdlctlon

The Maryland Public Ethics Law (Law) is codified at Title 15 of the State Government

. Article. Md. Code Ann., State Gov't (SG) §§ 15-101 through 15-1001 (2009). The Maryland
' General Assembly has charged the State Ethics Commission (Commission).with "administering

* and implementing" the provisions of that Law "in all matters" not involving either the General

Assembly or the State judiciary. SG §§ 15-104(3) and15-205(2) (emphasis added). The
Commission's responsibilities include promulgating model ethics regulations for local
governments throughout the State, SG § 15-205(b), which must enact "similar" codes of ethics.

SG § 15-803 through 15-806.° Local governments then enforce their own codes of ethics within

 their respective jurisdictions, COMAR 19A.04.02.07,

Other statutory provisions allow local boards of education to adopt separate, but again
Similar sets of ethics regulations. SG §§ 1;5‘-812 through 15-814, If such regulations have been
drafted, they are subject to review and approval by the Commission. SG § 15-815; COMAR
19A.05,01.03. -"I‘hereafter, the local boards of education also enforce their own codes of ethics.
COMAR 19A.05.02.06. |

Local jurisdictions may expressly grant a right to judicial review for parties who are
dissatisfied with ethibe:I determinations at the local level. See; e.g., Dvorak v. Anne Arundel
County Ethz'.cs Comm'n, 400 Md. 446, 452 (2007). Even in the ébsence of such provisions,
however,.the courts retain “an undeniable constitutionally-inherent power to review, within
limits, the decisions of adminiétrative agencies.” Anne Arundel County v. Halle
Development Inc., 408 Md. 539, 556 (2009), quoting Dep't of Nat. Res. v. Linchester Sand and

Gravel Corp., 274 Md, 211, 223 (1975): Whether by virtue of an express grant to aright of

5 See COMAR 19A.04.01.
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judicial review or through the exercise of their inherent powers, the State's circuit courts alone

appear to possess the jurisdiction necessary to review ethical determinations by those charged

~with makmg such determinations at the local level, including the Local Board’s Panel

This fact is of crucial importance because the OAH does not posses inherent subJ ect
matter _]UIISdlCtlQIl. Its authority to hear a type of contested case or a particular case must be
delegated to the OAH by a boa:'rd, commission or agency head. State Gov't, § 10-205(2)(1)-(3)
(2009). Of course, a board, commission, or agency cannot delégate what it does not possess. In
Maryland Bd. of Physicians v. Elliott, 170 Md. App 369 (2006), after citing a number of
previous cases involving appea]s of challenges to administrative proceedings, the Court of
Special Appeals observed:

, " Innot one of these cases was there the faintest suggestlon that, onoe the
administrative agency delegated the adjudication to the OAH, the ALJ was not
authorized to adjudicate; in plenary fashion, everything that the agency itself
would have been empowered to adjudzcate

170 Md. Ap_p. at 400 (emphasis added).

Case 45958 was delegated to the OAH by the MSDE, which was entitled to transfer soni_e
or all of its own deciéion—makiﬁg authoﬁty in the process—but no more. To adjudicate Aclaims of
unethical actions previously rejected by the Panel ‘would have exceeded the MSDE's. authority,

and the agency did not purport to do so: its letter of transmittal merely states that “the -

Administrative Law Judge shall submit proposed written Findings of Fact, Conclusions of Law

‘and Recommendations to the Maryland State Board of Education.” Adjudicating ethical claims

is beyond the authority transmitted to the OAH, and beyond my jurisdiction. I, thus, shall treat

the dismissal of the ethics complaints by the Ethics Panel as proven facts in my Recommended

- Order to the MSDE.
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The Local Board elected to adopt its own ethics regulations, the most recent of which was
adopted on September 6, 2007. The Maryland State Ethics Commission approved the Local
Board’s Ethics Policy and Procédure. According to the Ethics Policy, 1740.2, a Role of the

Ethics Panel is to “accept, initiate, investigate and/or hear complaints of suspected violations,

‘Ethics Policy 1740.2 VII e. It is pursuant to that authority that the Paﬁel reviewed the complaints

filed by several of the Appellants. While not every one of the Appellants remaining in case
45958 were members of the gfoup that filed the éthics complaints, each of the Appellants
endorsed postponing case 29018, claiming that the redisu*icting"decision for Barstow was
arbitrary, illegal or unreaéonabie were “inextricably intertwined” with the ethics complaints.
Clearly, if the ethics comiplaints were not “inextricably intertwined” with the ultimate issues in

this case, the Appellants would have refused to join in the Motion to Postpone and would have

+ argued to proceed with'a hearing on the merits that was scheduled to begin a week after the Joint

Motion to Postpone was filed. One of the arguments that the Appellants have raised during the

“hearing on the Motion for Summary'Decision is that the entire process has taken too long to

resolve, If the Appellants believed thét they could proceed to a hearing without a decision from
the Panel, it is likely they would have done so. Based on the hearing schedule for case 45953,
the Appellants would bave avoided an-eighteen-month delay had they not waited for a decision
from the Panel and proceeded to have c_ése 29018 heard as scheduled.

On January 29, 2009, t};e Panel found no violations and di‘smiss:d all of the éthics
co;nplaints filed in this matter. (CBR Ex.17)." Therefore, on that date, all of the ethics issues |
raised by the Appellants or that could havé been raised as it relates to the question of redistricting
due to the consfruction of Bérstow_ have been resolved.” As previously diécussed, the State Board

did not, nor could not, delegate its authority to the OAH to hear ethics complaints.
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Finally, the Local Board argued that the doctrines of Res Judicata and Collateral
Estoppel apply in this case. It is not necessary to discuss these principles of law as it applies to
this case because of the dismissal of all of the ethics complaints. Without an affirmative finding
thata v1olat1on had occurred by the Panel and a causal connection between such a finding and
the redistricting dec1s1on of the Local Board, the Appellants are unable to bring ethJcs matters
before me for consideration. There is no need to address the doctrines cited above as neither
applies in these particular circumstances of this case as ethics issués could not l>c either.li.tigated
or re-lmgated by the parties before the OAH under any circumstance. In its Opposition to the
Board’s Motion for Summary Dec1s1on the Appellants included s1xty-ﬁve paragraphis and
referenced numerous exhibits relating to the ethics complamts. Inasmuch as I have determined

that the OAH has no jurisdiction to address ethics issues; these paragraphs and documents were

given no weight in my review of the evidence whether the Local Board was arbitrafy,

unreasonable, or illegal in the Barstow redistricting matter.

Reason for Redistricting

The Local Board is required, pursuant to its Policy 4400. 1 to red15tnct When anew -

school is built. In this case, there is no d1spute that the reason for redistricting is a result of

" Barstow being built. The determination of the need fbr anew school, and which schools would

be involved in tlze redistricting, occurred several years in advance of and independent of the
subject redistricting procesl's. (CBR.EX. 18). The need for a new school was bglsed on State Rated
Capacity (SRC) which is a determination made by the MSDE. COMAR 23.03.02.04. The Local
Board, in redrawing the boundaries of the identified schools and the new school (Barstow), is

required to take into consideration anticipated future growth within the boundaries. Future

_studenf enrollment, under evaluation by the Local Board in its redistricting review, assumes that
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all children would attend the school within the school boundaries to which they were assigned.

This means that students who attend private schools outside their boundaries as well as transfer
students to other schools outside their home school boundary would be included in the total
population for that particular school boundary. (CBR Ex. 18),

Transfer Policy

The Local Board has a transfer ﬁolicy (3925.1) that allows students to transfer from their _
home boundary school to another school under certain defined circumstances contained in the
policy. (CBR Ex. 22). The transfer policy was not used in the redistricting for Barstow. (CBR
Exs 2,8,18,25 26 27). The Local Board’s procedures for student transfers state that when a

school reaches ninety percent of functional capacity, it will be closed to transfers. The Local

Board uses functional capacity to determine whether certain out-of-district students may transfer

into one school or another, Since the Local Board did not use functional capacity, but rather
SRC to determine redistricting, the issue of overcapacity due to transfers is not at issue in this
case. Froma practical ratter, however, there is no question that the transfer policy adopted by

the Local Board affects the population of the schools involved in the redi‘stricﬁng of Barstow.

The Appellants® arguments on this issue are extensive, However, the Appellants have not

provided credible evidence that the transfer policy; was used in formulating ‘the twé Plans that
were considered for the redié‘cricting. On the contrary, the Local Board has provided numerous
affidavits confirming _that the transfer policy was not used in any o'fthe. two proposed
redistricting plans. (CBR Exs. 2,8,18, 25, 26 and 27). The propriety of the transfer policy is' not
at issu‘e before me. Since it was not used in the redistricting for Barstow, it is not relevant to
these pro.cieedings. Therefore, any and all issues relating to the transfer policy, no matter how

egregious they may be, are not before me for consideration. The transfer policy is promulgated
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by the Local Board. It can bé eliminated or changed at any time by the Local Board. The
Appellants, both in their pleadings and during the hearing on its Motion for Summary Decision,
clearly e;(pressfe‘d their dissatisfaction with the transfer policy and its affect on school
populations.' In essence, due to the large number of transfers in and out-of-district, the
redistricting decisions rélied upon by the Local Board in adopting Pla;n Il on March 13, 2008,

may not resemble what it may have anticipated when each of the Plans was developed.' This is

not the fault of the redistricting plans that were considered by the Local Boaid, but may Iikély be

the fault of the transfer policy and its application. While I fully understand the Appellants’
arguments and concern in this regard, the OAH has no authority to abrogate the transfer policy.
The ALJ, in case 2901 8, has already ruled that the OAH had no jurisdiction to require the Local

Board to revise its transfer policies and re-open the Barstow redistricting process for Barstow,

+ paying particular attention to its new transfer policies. Ifind no persuasive authority, or any

evidence offered by the Appellants, that would cause me to change either of the previous ALJ’s
proposed rulings.

Arbitrary or Unreasonable

The Local Board’s decision may be arbitrary or unreasonable if it is contrary 1':0 sound
educational policy, or a reasoning mind could not have reasonably reached the conclusion fhe
Local Board reached.

A. Sound Educational Policy

The Local Board, in selecting Plan 2 over Plan 1 in its March 13, 2008 decision, took into
consideration information provided .by ﬁembers of the community at public hearings, the staff,
the Committee and subcornmiﬁeeé Which all provided input to-the Local Board. The principles

guiding the discussions and the decision of the Local Board were as follows: 1) Establish
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boundaries that follo.w natural or major manmade landmarks; 2) Minimize the number of
students and families that fnay be affected by redistricting; 3) Develop boundaries that support
safe and reasonable échool bus transportation patterns; 4) Provide for racial balance at each
facility; and 5) Provide for anticipated growth at each affgcted school. (Bd. Ex. 2). The Local
Board also con;idered sfudent population forecasts and trending. (CBR. Ex. 23). Aftera
thorough review, the Local Board decided that Plan 2 was preferable to Plan 1 because Plan 2
would better balance school populations and better accommodate gr(l)wth in the f;.lture.- It aléo

provide_d a better racial balance. Plan 1 moved less children than Plan 2, but the Local Board

- members unanimously selected Plan 2 over Plan 1. The Local Board asked the Committee to

determiﬁe whether a third option would be viable; however, the Committee was unable to
develop another plan. Many of the community members argued in favor of Plan 2 over Plan 1
There were also community members who favored Plan I. Given the consideration giw;en by the
Boé:d, the input from all of the committees ana the community, the Local Board argues thét ,
either Plan 1 or 2 would not be contrary to. sound educational policy. Iagree. While the
Appellants may'not agree with the Local Board’s decision, therc;’ is airxple evidence iﬁ the record
that the Board took into consideration all of the factors that the Appellants are now disputing,
including transportaﬁ_on issues involving Wilson Road. (CBR Ex. 31, page 5). The Appellants in
their Opposition to the Loéal Boarci;s Motion for Summary Decision ha'Ve not raised any
material facts or arguménts that Plan 2 is contrary to sound educational policy. Itis clear that the

Local Board engaged in appropriate consideration of the ériteria set forth by the Committee and

their decision was not contrary to sound educational policy. COMAR 13A.01.05.05B(1).
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.'B. Reasonableness

| The Appellants also failed to provide any evidence to prove that a reasoning rﬁind could
not have reasénably reached the conclusion the Local Board did in approving Plan 2 The Local
Eomd shall determine the geographical attendance' area for each school, with the advice of the
Superintendent. Md. Codé. Ann,, Educ, § 4-109(c) (é008). When there is substantial evidence
to support a board of education’s decision and a reviewer (an administrative law judge, the State
Board or the couﬁs) disagrees with that decision, the reviewer must, nonetheless uphold the‘
board of educatlon s decwlon despite his reaching a dlfferent conclusion. Montgomery County
Education Association, Inc., v. Board of Education for Montgomery County, 311 Md. 303

(1987). Therefore, there is no need to determi‘ne which plan js superior to the other. If both

plans are reasonable, then it does not matter which of the two plans were ultimately selected.:

In this case, tﬁe Appellants were dissatjsﬁed with Plan 2. As meﬁtioned above, the
evidence is clear that the Board reviewed both plans and approved Plan 2 only after considering
the information provided'to the Board and after holding extensive public hearings. The fact that
the Appellants d1sagree with Plan 2 does not cause it to be unreasonable, It is 1mportant to no’ce
that the Local Board’s decision in its selection of Plan 2 is quas1—1eglslat1ve in nature and not
judicial or quasi-judicial. Elprz'n V. Howard County Bd. of Ed. 57 Md. App. 458, 465 (1 984). In .
Elprin, the Court of Spécial Appeals held that a resident of a school district possesses no liberty
or property interest in a school in his district remaihing “as is,” without changes resulting from
closure or consolidation. Therefore, the redistricting decision is quasi-legislative and the rights
to be afforded to interested citizens are limited. As the Court of Appeals stated in Berr.zs;‘ein, et.

al. v. Board of Education of Prince George’s County, 245 Md, 464, 479 (1967), when

. considering several competing plans, “The test is not even that there may have been other plans
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- that would have worked equally well, or may, in the opinion of some, have been better; the test is

whether the action which was taken was arbitrary, capricious or illegal.”

The Local Board presented a very reasonable e;cplanation for its decision on the
redistricting plan. (See Stishan v. Howard C’oumjz Board of . Edug;ztion, MSBE Opinion No. 05-
. 33, September 27, 2005 (2005) and Coleman v. Howard County Board of Education, MSBE
. Opinion No. 05-32, September 27, 2005 (2005)). Although the Appellants are undoubtedly
disappointed with the Local Board’s decisio_n; there is no evidence that .thé Local Board failed to
take into consideration the factors presented to them dﬁring the redistricting process by the staff,
committees and the public. ' B | |

’I"he public process pro{fided substantial input. from the community, and the Local Board
~ considered and thoroughly discussed all of the issues raised by the Appellants. The Local Board
considered the alternative submitted.and:ultimately decided on Plan 2. There was nothing
arbifrary or unreasonable in the Local Board’s decisiqn.‘ For thoée reasoﬁs, I find the Appellants
. have not fnet their burden to show that a r§asoning';mind could not have reasonably reached the
conclusion the Local Board reached. COMAR 13A.01.05.05B(2).

C. llegal |

In order for the Appellants to prevail by claiming that the Local Board’s decision was
1llega1 the Appellants would have to prov1de evidence that the decision to adopt Plan 2 was’
unconstltutlonal; exceeds the authority or jurisdiction of the Local Board; misconstrues the law;
results from an unlawful procedure; is an abuse of disoretionar& powers; or is affected by any
other error of law. COMAR 13A.,01.05.05C. The Appellants have not as'serted that any of the
actions of the Local Bbard were either uncdnstitutional, beyond the authority of the Local Board

or misconstrued the law. The Appellants have alleged in paragraph 161 of its Oppositioh to the
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Local Board’s Mo.tlon for Summary Decision that although the Attomey General Would not rule
on meetings assoc1ated w1th the redistricting, it was certain the Local Board violated the Open
Méetings Act during the time frame. This could arguably be construed as an unlawful procedure
within the meaning of COMAR 13A.01.05.05C(4), however, in support.of its allegations, tﬁé :
Appellants referred to 6 Official Opinions of the Compliance Board 171 (2009) (CNSR Ex. I1).
In that document, the Compliance Board did not resolve the complaint because it had an
inadeqoa’oe' record to address the matters. The Appellants have provided no further support ofa
procedural violation other than the blanket statement that théy are certain the Board violated the
Open Meetings Act. They are suggesting that I rely solely on their assertions and assume they

are correct. Absent any evidence, including affidavits, in ouppon of their allegations, I cannot

_ consider this statement as a material fact in dispute. The State Board has been consistent in '

holding “{u]nsupported statements or conclusions are msufﬁcwnt to create genuine dispute of

material fact.” Elsie Coleman v. Howard County Board of Education, MSBE Opinion No. 01-

.40, at page 3 (December 5, 2001), ciﬁng Ewing v, Cecz‘l County Board of Education, 6 Op.

MSBE 818 820 (1995)
As to the final two elements that would satlsfy the definition of illegality, in reviewing all
of the paragraphs in the Appellants’ Opposmon to the Local Board’s Motion for Summary

Decision'that have not previously been addressed as either relating to ethics issues or the transfer

_ policy, I find no support that the Local Board committed an abuse of discretionary powér; of its

redistricting procedure was affected by any other error of law.
Accordingly, I find that the Appellants have not shown that the Local Board’s decision was an
illegal decision, even after drawing all inferences in favor of the A}Spellants COMAR

13A.01.05.05C.,
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A matter involving the redistricting of schools is often an emotion charged event.
Invariably, there will be memberé of the community who are dissatisfied with the decision of the
iocal board regardless of the decision.- Some students will be moved to different schools and
others will remain at theif currént schdol. In each case, some parents of students who are either
moved or remain at their current school will take issue with the decision of the local board. This
is to be expected. | |

What is also expected, and required by law, is for the decision of the local board to not be
arbitrary, un'reasonable, or illegal. In this case, the Appellants included two hundred paragraphs

in its Opposition to the Local Board’s Motion for Slimmary Decision. Most of these paragraphs

‘have been disposed of as a result of the rulings of the Panel and the previous ALJ on the transfer

policy. Ihave determined that the OAH has no jurisdiction to hear matters involving either l

issue. What remained in the Opposition to the Motion were unsupported statements involving

| alleged violations of the Open Meetings Act, actions of new Local Board members well after the

- redistricting decision was made by the Local Board, and disputes as to whether the Local Board

correctly determined projected g;owth. There is no allegation "that projected growth was ignored
by the Local Board, only that it was wrong. The Board exercised its quasi—legislaﬁve ﬁncﬁon to
dgtermine that its calculations had a sound basis and used those figures in the development of the
plans. A'reasoz'ﬁn‘g mind could have reached the same conclusion as the Local Board. Most
importantly, the Local Board considered both Plan éltematives and eve;a requested that a third
alternative be crafted. A third plan was not developed .becaﬁse’n'either the Local Board nor the
Committee could develop a viable plan,

Accordingly, the Appellants have not provided a factual o; legal basis for finding that the Local

Board’s decision was arbitrafy, unreasonable, or illegal.
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PROPOSED CONCLUSIONS OF LAW

Based on the foregoing Findings of Fact and Discussion, I conclude as a matter of law

that the.Local Board’s Motion for Summary Decision must be granted because there is 10

genuine dispute as to any material fact and the Local Board is entitled to prevail as a matter of
. \

law. COMAR 28.02.02.16C(2); COMAR 13A.01.05.05A.

RECOMMENDED ORDER

I RECOMMEND that the Motion for Summary Decision filed by the Calvert County.

~ Board of Education be GRANTED by the Maryland State Department of Education, Maryland

State Board of Educatiori, and that the contested-case hearing scheduled to begin on May 25,2010
be CANCELLED; and I further,

RECOMMEND that the redistricting decision of the Calvert County Board of Educa’uon,

- dated March 13, 2008 'be UPHELD by.the Maryland State Department of Education, Maryland

'State Board of Education.

May 13, 2010 .
Date - . , _ Stuart G. Breslow

Administrative Law Judge

#113357
SGB/kke

NOTICE OF RIGHT TO FILE EXCEPTIONS

A party objecting to this proposed dec1s:oﬂ may file exceptions with the Maryland State
Board of Education,.c/o Twanda P. Santiago, Assistant Attorney General, Maryland State Board of
Education, 200 St. Paul Place, 19" Floor, Baltimore, Maryland 21202, within 15 days of receipt of

_ this decision. A party may respond to the exceptions within 15 days of receipt of the exceptions.

If exceptions are filed, all parties shall have an opportunity for oral argument before the
Maryland State Board of Education before a final decision is rendered. Oral argument before the
State Board shall be limited to 15 minutes per side. COMAR 13A.01.05.07F. The Office of
Administrative Hearings is not a party to any review process. ‘
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CALVERT NEIGHBORS FOR ' * BEFORE STUART G. BRESLOW,

SENSIBLE REDISTRICTING * AN ADMINISTR.ATNB LAW JUDGE
* QOF THE MARYLAND OFFICE ’
V. .
' * QF ADMINISTRATIVE HEARINGS

CALVERT COUNTY . ’ '

. * CASENO.: MSDE-BE-09-09-45958
BOARD OF EDUCATION :
* * * * * % %k * * * * % %

FILE EXHIBIT LIST

Exhibits
The following exhibits were attached to the Board’s Moti;)n for Summary Decision and .
were éénsidered' for this Recommended Order:
| Exhibit Number ‘A Memo Page Numbers

Bd. Ex. 1- Chronology of Redistricting for period Aug. 2007 1
through April 24, 208 1

Bd. Ex. 2 - Affidavit of Kim Roof, dated July 25 2008 ,
: with 14 page attachment - 24,27, 30,35,36,39

Bd. Ex.3 - Affidavit of George Leah, dated July 25, 2008,
with 6 page attachment 3-7,23-26, 29-30, 42-43

Bd.Ex. 4 - Affidavit of Gregory Bowen, dated July 29, 2008,
with one-page attachment -~ 3-4, 6-7,23-26, 43

Bd. Ex.7- Affidavit of Kim Roof, dated March 10, 2010,
with six page attachment , 7,17, 41

Bd. Ex. 8 - Affidavit of Monica Mower dated March. 10, 2010 16,18, 24,27, 35-36
Bd. Ex. 9~ CCPSC Policy #1012 (revised Dec. 7, 2006) 29

Bd. Ex. 10 - CCPS Administrative Procedures for Policy #1012, . ,
(revised Feb. 4, 2008 29
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Bd. Ex
Bd, Ex
Bd. Ex
Bd. Ex

Bd. Ex

11 - Affidavit of Kimberly Roof dated September 4, 2008 18,35, 36

. 12 - Affidavit of Kevin Hook, dated September 4, 2008 18,35
. 13 - Affidavit of Leon Langley, dated September, 2008 18
. 14 - CCPS - Policy Statement #1740,).....covvvvvervnninniicinan 14

(revised December 6, 2007

. 15 - CCPS- Policy Procedures #1740.2 for policy
staternent # 1740, (revised February 19, 2008 = 14

Bd. Ex. 16 - Order of Dismissal of Célvert County

* Board of Ethics Panel (CCBOE) in re:

ethic complaint filed by Nick Myers, Craig Brogan,’

Stacy Zahringer, Laura Waddell, Carolyn Moore, '
Gary Smith and Michael Buck, dated January, 29, 2009 11-12, 14, 16, 33-34

Bd. Ex. 17 - Order of Dismissal of CCBOE Ethics Panel in re: .

ethics complaint filed by Craig Brogan, Carolyn

Moore, Julie Stephens, dated January 29, 2009 11, 13-14, 16, 34-35
Bd. Ex. 18 - Afﬁdavit of George Leah dated February 8, 2010 4,15-16, 30, 37-40
~ Bd. Ex. 19 - Recap of January 30, 2008 Pubiic meeting _ 36 |
Bd. Ex. 20 - Recap of February 11, 2008 Public meeting 36
 Bd. Ex. 21 - CCPS Policy Statement #3925, (rev. Nov. 8, 2007 Oral A.rgumeht
Bd. Ex. 22 - CCPS Admin Procedﬁres for Policy #3925, (revised '
January 29, 2008 . Oral Argument
Bd. Ex. 23 - Affidavit of George Leah dateci March 11, 2010 3~6, 24-26, 29-30
._ Bd. Ex. 24 - Afﬁdgvit of William Chambers, dated April 5,2010 Oral Argument
Bd. Ex. 25 - Affidavit of Tracy McGuire, dated April 2, 2010 - Oral Argument
Bd. Ex

.26 - Affidavit of Rose Crunkleton, dated April 2, 2010 Oral Argument
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Local Board Extract Exhibits for
Memorandum In Support of Motion For Summary Decmon
(Exhibit Numbers Correspond to County Board Record Number)®

| ‘Exhibit Number | Memo Page Numbers
1 " 'CBR Ex. 16 - Transcript of January 10, 2008 Local Board,
; : Work Session - 1,2,25,29,30
| CBR Ex. 25 - Video of January 30, 2008 Local Board. Public |
; Hearing 1,2, 30, 36
i . ' .
| CBR Ex. 28 - Video of Februaryl1, 2008 Local Board Public
i : Hearing . 1,2, 30, 36
| .
| CBR Ex. 34 - Transcript of February 28, 2008 Local Board. , _
: Meeting ) 1,2,25,29,31,36
CBR Ex. 39 - Transcript of March 6, 2008 Local Board Work .
Session - 1,2, 5,23, 25, 26, 28, 29,
- 30,31, 36
i: CBR Ex. 43 - Transcript of March 13, 2008 Local Board. -
: ' _ Meseting 1,2, 23, 25, 26, 28, 29, 30,
P - B . 31,36

CBR Ex.2- CCPS Administrative Procedures for ‘ .
Policy #4400, dated April 18, 2007 2,30, 36

| © CBREx.3- August, 2007 — Proposed Elementary Redistricting
Timeline 2

CBR Ex. 35 - Barstow Frequently Asked Questlons (FAQ’S) of
February 29,2008 * - 6,31,36

CBR Ex.31 - Redistricting FAQ’s, dated February 14, 2008 26,31, 36 .

. CBR Ex. 29 - Sign In Sheets for speakers at February11, 2008
Public Hearing 30,36

CBR Ex. 36 - Barstow Redistricting FAQ’s (rev. Mar, 3,2008) . 31

i : CBREx. 1- CCPS Policy #4400 36, 37,42

CBR Ex. 26 - Sign In Sheets for speakers at January 30, 2008
Pubhc Hearing 36

6 These exhibits will be referred to as CBR exhibits as that is how the Local Board labeled them.
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CBR Ex, 30 - February 12, 2009 Racial Balance/Enrollment figures

(included in FAQS of February 14, 2008) 36
CBR Ex.70 - Documents submitted by Lt. Stephen’s pertammg

to Wilson Road Oral Argument
CBR Ex. 75 - Documents submitted by Mr. White and Ms. Hodges

relating to Wilson Road Oral Argument

The Appellants éubrnitted the following exhibits which were considered for this

Recommended Order:

Ethics Complaints

Exhibit Numbers:

CNSR Ex. 4 - Exhibit H3: Letter to.Ethics Panel, dated December 10, 2008
Exhibit H4: Letter to Ethics Panel, dated Dec. 13, 2008

CNSR Ex. 5 -Exhibit H6: Barstow Redistricting FAQs, dated Feb. 29,
2008
Exhibit H13: Memo to Ethics Commission, dated June
11,2008

CNSR Ex. 6 -Exhibit F1: Calvert Co. Real Property Search, fax date,
June 7, 2008
Exhibit F4: Adequate Public Facilities Ordinances
Exhibit F14: Kaine Homes information
Exhibit F10: Article 7 - Subdivision Regulations
Exhibit. H1: Oct. 20, 2005 Bd. of Ed. minutes
para. 3
Exhibit H6: Barstow Redistricting FAQs
Exhibit H7: Taxpayers Services Division - info. for

Early Adventures, LLC

CNSR Ex. 7 Exhibit L1 (vice L2): Rebutttal to Opposition to Motion
For Summary Decision’
Exhibit HS: January 29, 2009 Order of Dismissal
Exhibit H16: Garvey Ethics Dismissal Order [Not in
Binder]
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10-13

3-6;15-19 -
1 . ‘
3

3, para. 4; 4,

1-43

1.

labeled #19

1

1

7 The lettered exhibits identified herein are references to the particular sections in binders submitted by the

Appcllants
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CNSR Ex.11 H16: Garvey Ethics Dismissal Order [Not in binder]

- CNSR Ex.12 Exhibit H3: Letter to Ethics Panel, dated Dec. 10, 2008

Exhibit H4: Letter to Ethics Panel, dated Dec. 13, 2008

CNSR Ex.13 Exhibit H5: Jan, 29, 2009 Order of Dismissal

CSNR Ex.14 Exhibit H3: Letter to Ethics Panel, dated December 10, 2008

Exhibit H4: Letter to Ethics Panel, dated December 13, 2008
Exhibit H5: January. 29, 2009 Order of Dismissal

CNSR Ex. 15 Exhibit H3:. Letter to Ethics Panel, dated December 10, 2008

CNSR Ex. 16 Exhibit H3: Letter to Ethics Panel, dated December 10, 2008

CNSR Ex. 19 Exhibit H3: Letter to thics Panel, dated December 10, 2008

. HI5 Purposé & Role of Ethics Commission

CNSR Ex, 20 Exhibit L1

CNSR Ex. 23 Exhibit H1
3 Exhibit H13

Exhibit H14

CNSR Ex. 26 Exhibit 12
Exhibit H3
CNSR Ex. 29 Exhibit H5
CNSR Ex. 37 Exhibit I2
CNSR Bx, 43 Exhibit H3
Exhibit H4
Exhibit H5

CNSR Ex. 44 Exhibit H3
- Exhibit H4

CNSR Ex. 49 Exhibit H5

Rebuttal to Opposition to Motion For
Summary Affirmance ‘
labeled

October 20, 2005 Local Board. minutes

June 11, 2998 Memo to Ethics

Commission

November 7, 2008 Memo to Ethics Commission

May 21, 2009 Letter re: open meetings
compliance Inquiry April 13, 2009

Letter to Ethics Panel, dated December 10, 2008
January 29, 2009 Order of Dismissal

May 21, 2009 Letter re: open meetings '
compliance Inquiry April 13, 2009

Letter to Ethics Panel, dated December 10, 2008
Letter to Ethics Panel, dated December 13, 2008
January 29, 2009 Order of Dismissal - :

Letter to Ethics Panel, dated December 10, 2008
Letter to Ethics Panel, dated December 13, 2008

January 29, 2009 Order of Dismissal
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CNSR Ex. 55 Exhibit L1

CNSR Ex. 60 Exhibit J2

Rebuttal to Opposition to Motion For :
Summary Affirmance : 5, paragraph
: labeled #19 -

April 28, 2009 E-mail to Wendy from
Monica Mower responsibility
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