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OPINION

This appeal involves the dismissal of a Category III Professional Assistant pursuant to §2-
104(c)(2) of the Education Article, MSDE Policy HR-9B, and the Department’s Procedures for:
Removal of Professional Assistants and Special Appointments. The Appellant, a Vocational
Rehabilitation Technical Specialist who was employed by the Maryland State Department of
Education, Division of Rehabilitation Services, filed this appeal challenging the decision of the
State Superintendent of Schools to terminate him from his position. The State Superintendent of
Schools terminated the Appellant for receiving a “Needs Improvement” rating on his January 12,
2009 end-of-cycle PEP, for failing to achieve a “Meets Standard” rating on his July 13, 2009
mid-cycle PEP, and for incompetence.

We referred this case to the Office of Administrative Hearings (OAH) as required by the
Department’s Procedures for Removal of Professional Assistants and Spécial Appointments. On
May 7, 2010, the Administrative Law Judge (ALJ) issued a Proposed Decision recommending
that the State Board affirm the decision of the State Superintendent of Schools to terminate the
Appellant.’

The Appellant filed no objections to the ALJ’s Proposed Decision.

FACTUAL BACKGROUND

The factual background in this case is set forth in the ALJ’s Proposed Decision, Findings
of Fact at pp. 5 - 6.

" The ALJ heard the Appellant’s termination case at the same time as the Appellant’s grievance
of his 2009 mid-cycle performance evaluation and issued one decision concerning both matters.
With regard to the grievance, the ALJ’s decision is a final agency decision. With regard to the
termination, the ALJ issued a proposed decision. The State Board issues the final agency
decision in the termination case.



STANDARD OF REVIEW

Neither State Board decisions nor the State Board appeal procedures identify a specific
standard of review to be used in cases involving the dismissal of an MSDE Professional
Assistant pursuant to §2-104(c)(2) of the Education Article. Thus it is up to this Board to
determine the appropriate standard to be used in this case.

The State Board appeal procedures set forth two standards of review used in cases
involving the termination of employees. In cases involving a local board of education’s
suspension or dismissal of a certificated school system employee pursuant to §6-202 of the
Education Article, the State Board uses the de novo standard of review. COMAR
13A.01.05.05F. This means that the State Board exercises its independent judgment on the
record before it in determining whether to sustain the suspension or dismissal of the certificated
school system employee. (Id.). The State Board gives no deference to the local board’s decision
under this standard.

In cases involving the dismissal of a Board of Library Trustees’ employee, this Board
considers the decision of the Board of Library Trustees to be prima facie correct. The State
Board will not substitute its judgment for that of the Board of Library Trustees unless the
decision is arbitrary, unreasonable or illegal. COMAR 13A.01.05.05H. The State Board uses
this same standard of review in cases involving the dismissal of noncertificated employees by a
local board of education. COMAR 13A.01.05.05A.

When courts review the decision of an administrative agency, they typically use a
deferential standard. The court considers the agency decision to be prima facie correct, and will
affirm the decision when it is supported by substantial evidence in the record and the decision is
not erroneous as a matter of law. Board of Physician Quality Assurance v. Banks, 354 Md. 59,
67-68 (1999); United Parcel Serv. v. People’s Counsel for Baltimore County, 336 Md. 569, 577
(1994). In such cases, the court acts in its appellate capacity reviewing the final agency action.

This case is an appeal of a termination decision made by the State Superintendent of
Schools. The role of the State Board here is unlike its role in the usual State Board appeal. In
the usual appeal, this Board acts as an appellate body reviewing the final decision of another
board. In cases involving the termination of an MSDE Professional Assistant, the State Board
acts as the final decision maker of its own agency’s termination action. Because the State
Board’s decision serves as the final agency action regarding the dismissal of one of its own
employees, we believe that it is appropriate to use the de novo standard of review in which the

- State Board takes an independent look at the record to determine whether the termination is

supported by the facts and law.

The State Board referred this case to OAH for proposed findings of fact and conclusions
of law by an ALJ. In such cases, the State Board may affirm, reverse, modify, or remand the
ALJ’s Proposed Decision. The State Board’s final decision, however, must identify and state
reasons for any changes, modifications, or amendments to the Proposed Decision. See Md. Code

5



Ann., State Gov’t § 10-216. In reviewing the ALJ’s Proposed Decision, the State Board must
give deference to the ALJ’s demeanor based witness credibility findings unless there are strong

reasons present that support rejecting such assessments. See Dept. of Health & Mental Hygiene
v. Anderson, 100 Md. App. 283, 302-303 (1994).

CONCLUSION

We have reviewed the record in this case and find that the ALJ’s Proposed Decision is
supported by the evidence and is legally correct. Accordingly, we adopt the ALJ’s Proposed
Decision and affirm the Appellant’s termination by the State Superintendent of Schools.
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STATEMENT OF THE CASE;

On or about TJuly 23, 2009, Vincent R. Downs, JT. (Grievant), Vocational Rehabilitation

Technical Specialist with the
Rehabilitation Services (DOH

rating on the July 2009 mid-qg

Maryland State Department of Edv.cation (MSDE), Division of
S), filed a grievance, alleging that his overall needs improvcmem

ycle Performance Planning and Evaluation Program (2009 mid-

' The Office of Administrative He rings (OAH) incorrectly numbered this cass as SPMS-MSDE-10-09-29195, The
case number has been changed to MSDE-BE-05-10-13744 to correet the eror, .

% SPMS-MSDE-30-09-45903 is a gfievance of the Grievant's 2009 mid-cycle performance evaluation, MSDE-BE-
vant’s termination from employment. The two cases were heard together, This

05-10-13744 is an appeal of the
decision includes decisions or bo

the grievance and appeal. The decision nn SPMS-MSDE-30-09-45903 is a

_ final agency decision. The decisiof) on MSDE-BE-05-10-13744 is a propose] decision,
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cycle PEP)® “is not an accur

Department of Management

4103338950 >> 94105766309

te reflection of my work.”* On or about December 17, 2009, ihe

and Budgef (Departmment) forwarde d the grievance to OAH for a '

' hearing. Md. Code Ann., Stdte Pers. & Pens. § 12-205(b)(2)(iii } (2009).5

On July 23, 2009, M3

effective August 26, 2009. MSDE explained:

On January 12, 2009

the Grievant] received an End-of+Cycle “needs iynprovemer.t”

Performance Plannin

and Bvaluation (PEP) and a Performance Improvement Plan

(PIP) with a rating of [1.24. During the six months after 1he End-of-Cycle Mr. Brezden,
DORS Regional Dlre tor[,] met with [the Grievant] on a rmonthly basis to coach and

train [the Grievant].
received a rating of 1|

n April 8, 2009 [the Grievant] was given a 90[-]day PEP and -
b2 “needs improvement,” On July 13, 2009 [the Grievant]

‘received a “needs imy
CGrevant is in violatio
violation of Educatior
incompetence,

On 'August 6, 2009, tH
my (tJermination letter dated

Schools. This is not an accur

ovement” on his Mid-Cycle PEP ‘»ith a score of 1.2. The
n of COMAR 17.04.05.03G(1)[.] 'The Grievant] is also in
Article 2-104(c)[.] Category Il mey be dismissed for

e Grievant appealed the termination.® He wrote: “I disagree with
7/31/09 from Dr. Nancy S. Grasmi =k, State Superintendant of

ite reflection of my work. This is jetalliation [sic] due 10 past

behavioral elements. The perform

* APEP is done on a standard fonnﬂﬂ: The form incJudes two genéral categorics: (i) performance standurds ard (if)

is given u numerjcal “level of impo
each behavioral category. The scor
and behavioral category is delermiry
the descriptive rating as follows: o
and unsatisfactory (0), A standard |
First, separate sub-total leve] of img
net scores in the performance and Y
respective category, Second, a tota

anee” score and a numerical net score fo- each petformunce subcategory and in
bs for levels of importance range from 1 to 3. The net score in each subcategory
td by multiplying the level of importauce score by the score that corresponds to

nrmula is used to calculate an employee’s uveral] performance rating as follows:
priance scores in the performance and behavior catcgories and sopurate sub-total
havior categories are calculated by addin g each subcategory scores i the

level of importance score and a total net sicore are calculated by adding “he

respective sub-total scores. Third, gn overall score is determined by dividing fhe total net score by the total level of

importance score, Finally, the over

1] performance rating is determined by plicing the overall score within the

correct numerical range for the ratin
standards: 3,74 - 2.75; mcets stan
Sce Appellant #2 at pages 13-14.

s, The numerical range for each ratings is: outstanding: 4.0 — 3.74; exceeds
ds: 2,74 — 1.75; needs improvement: 1.74+.75; and unsatisfactory: .74 -0.0),

“The Grievant also claimed a violatjon, of Section 2-202 of the State Personn¢] and Pensions Article and
“Discrimination, harassment prohibked. Violations of the Americans with Disability Act.”
3 All subsequent references to the Stte Persotmel and Pensions Article are to ssctions only.

A]thOugh an individual who files
Mr. Downs throughout this decision

administrative appeal is customarily refxred to as an “Appellant,” T refer to
as the Grievant. .

DE notified the Grievant that his employment had been terminated,

ce and behavioral categories contain & number of subcategories, An employee .

tstanding (4), exceeds standards (3), meet: standards (2), needs improvcinent (1),

P3
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| 4-401 (2009); §12-205(c) (2

" ARSCME Staff Representati

complaints and grievances.’
10, 2009.

On October 16, 2014

Procedures for Removal of

Relations Section, represente

The contested case p1]
regulations of the Departmen
case. Md. Code Ann., State (

Regulations (COMAR) 17.04

The issues are:

4103338950 »> 94105766309

MSDE sent the appeal to OAH fer a heating on or about August -

L 1 COnQuctcd a hearing at OAH in Hunt Valley, Maryland. Section
D09); Md. Code Ann., Bduc, § 2-104(c)(2) (Supp. 2009); MSDE
rofessional Assistants and Special Appointments. "Michele Minor,
e, represented the Grievant. Philip Dj etcﬁman, Chief, Employee.
d MSDE.

pvisions of the Adrpinistrative Procedure Act, the procedural

, and the Rules of Procedure of the (DAH govern procedure in this
ov't §§ 10-201 through 10-226 (2019); Code of Maryland

07 and 17.04.06.01D; and COMAF, 28.02.01.

- ISSUES

1. Whether MSDE misinterpjjeted or misapplied the performance appraisal process when it

evaluated the Grievant’s wor

K performance during the period friom January 2009 through June

2009 and, if sb, whether the (ﬂgﬂevam is entitled to have his perfo mance appraisal changcd; :

2.- Whether MSDE lawfully ferminated the Grievant’s employx ent based on the overall needs

improvement ratings on the (

(2008 PEP) and the 2009 mig

Exhibits

yrievant’s annual Performance Plar ning and Evaluation Program

~cycle PEP, or for incompetence.

SUMMARY OF THE EVIDENCE

The foilowing were admitted for MSDE:

Dept. #1: Hield Service ‘JLocaﬁonal Program goals for fiscal vear 2009;

Dept. #2:

Individual Petformance Plan;

P4
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Dept. #3:
Dept. #4:
Dept. #5:
Dept. #6:
Dept, #7:
Dept. #8:
Dept. #9:
Dept. #10:
Dept. #11:
Depl. #12:
Dept. #13:
. Dept. #14;
Dept. #15:
Dept. #16:
Dept. #.17:
Dept. #18:
Dept. #19:
Dépt. #20:
De'p[. #21:
Dept. #22:
‘Dept, #23:

Dept. #24;

4103338950 >> 94105766309

PEP Rating Wprksheets for Counselors;

Caseload ~ Clsed Rehabilitated form;

YR Pétforman 0

e Statistics for June 2009;

Eligibility Dec)sions for 1/1/2009 - 6/30/2009;

120 Days Plan|development for 1/1/2009 — 6/30/2(:09;

Memo, dated Hebruary 9, 2009;

Caéc Note for I;

Memo, dated A pril 3, 2009;

Memos from M

arch 2009 and Case Notes from Jar uary and April 2009;

Case Notes frqn July and Noverber 2008 and Jamary 2009;

PIP reviews fo

T anuary‘ through June 2009;

PEP from Decamber 2007 to December 2008;

Memo, dated J¢

. ‘Memo, dated January 12, 2009; -

"Memo, dated April 8, 2009, and PEP, dated December 2008 to Decermber 2009:

ly 7, 2009;

Memo, dated Ty 14, 2009;

Memo, dated Jv

Letter, dated Jlﬂ

Iy 15, 2009;

y 23, 2009,

Notice of Termlnation;

Procedure for Removal;

Memo, dated ]y

ly 30, 2009; and

Letter, dated July 31,2009,

The following were adnitted for the Grievant:

P5
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Appellant #17: Withdrawn by
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Grievant before admitted;

Appcllant #2: PEP from Degember 2008 to Decernber 2009;

Appellant #3: Withdrawn bg#fore admitted;

Appellant #4: Performance Improvement Plan, dated Yanuary 1Z., 2009;

Appellant #5: Notes from Jyne 2009 progress meeting;

Appellant #6; Withdrawn bgfore admitted; and

Appellant #7: Appeal and Grievance form.

Testimonv

The Grievant testified|f

or himself.

James Michael Breeden, Regioﬁal Director, Region IIT, DORS, testified for MSDE.

FINDINGS OF FAC]

I find the following by a preponderance of the evidence:

1. Since on or about August

Vocational Rehabilitation TedL

2007, the Grievant had been an eniployed by MSDE, DORS, as a

nical Specialist at the Gas Light fasility in Baltimore City.

Pé

2. During 2009, 'I.dnda Davis] Vocational Rehabilitation Supervisat I, was the Grievant's immedjate

supervisor unti] her retirement in May 2009.

3. Since about July 2006, Janfes Michae! Breeden has been the Regional Director of DORS, Region

10T, which includes the Gas Light facility.

4. On or about January 12, 2009, the Grievant received an overall needs improvement rating on his

2008 PEP.®

T Despite notc 4, I labeled these exMi

B “Needs improvement” means “[j]pb requirements and results are partially net, Performance needs develodment to

bits s “Appellant #.”

meet the standards expected of an gxperienced and competent employee.” Aapellant #2 at page 3.

3
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5. On or ahout January 12, 2409, Mr. Breeden and Ms, Davis me: with the Grievant. They

developed a performance imy
10 at least meets standards for
Qﬁevam was informed that hi
month period could resultin 4
6. During the 2009 mid-cycle

Grievant improve his work pe

ovement plan GE) to help the Grievant improve his job performance
the mid-cycle period from January (1009 through June 2009.° The
failure to roeet job performance stindards by the end of the s.x-

e termination of his employment.

period, Mr. Breeden met weekly w:th the Grievant.to help the

rformance. During this same six-month period, Mr. Breeden and Ms.

Davis, until her retirement in May 2009, met ndonthly with the Grievant to provide supervision,

guidance, and instruction to hglp him improve his job performanct: and to provide regular feedback

on the status of his work perfc

mance. Mr. Breeden gave the Grievant detailed, written suminaries

of the monthly meetings that gidressed cach goal in the PIP and a:sessed the Grievant’s level of

performance in reaching the gpals.

7. On April 8, 2009, Mr, Dow

ns reviewed the Grievant’s overall job performance through March

2009, the midway point of the
remained at the needs improve
8. Om or about July 13, 2009,

Grievant received an overal} n

mid-cycle period. At that time, the Grievant’s job pefformance
ment level.
Vir. Breeden completed the Grievant’s 2009 mid-cycle PEP, The

teds improvement rating. The Grie'ant failed to meet specific job -

performance goals, blamed otijrrs for his poor work performance, failed to cooperate with Mr,

Breeden’s remedial and tutoriz

_demongtrate competence,

efforts throughout the mid-cycle pzriod, and generally fajled to

"+ % “Meets standards” means “[m]et ©
expected of a fully experienced and

e requirements and expected results for the job. Good performance whish is
competent employee.” Appellant #2 atpge 3.

P7
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DISCUSSION

The Grievance (SPMS-MSDE-30-09-45903)

The Grievant’s Bvidence

The Grievant complq

performance subcategories -

ted a 2009 mid-cycle PEP self-evalunation on July 13, 2009. Ir two

(1) timely service to.consumers and (i) commitment to continuouns .

improvement — he rated b.imLelf as outstanding.'® In the remaining subcategories, he rated himself

as exceeds standards.’! In th

¢ three behavioral elements, the Grisvant rated himself as outsianding,

The Grievant's overall PEP Tlf-rating was 3.4, which falls withi1the exceeds standards range.

\ The Grievant signed fhe 2009 mid-cycle PEP “under protsst,” because he disagreed with the

ratings in “quite a few” areasy When asked with which ratings he disagreed, the Grievant, at first,

only addressed two performzﬁxce subcategories. He first testified about the unsatisfactory rating in

subcategory one: “annual stdndards for successful employment cutcomes will be achieved.™'? Mr.

Brecden explained the reasor

for the rating: .“Goal is 9 for Mid Clycle[.] Achieved 4 =44% of goal,

Rating is Unsatisfactory.” Appellant #2 at page 2.

The Grievant testified that subcategory one measnres success in getting clients “through the

system” to employment. Acdording to the Grievant, he challenged this rating by discussing the

following with Mr. Breeden:

limited job availability, and (

(1) four of the customers™® he worked with had died; (2) the resession

) “what happens” when a client quizs a job. The Grievant alsc

* “Outstanding™ means “[e]xceptibnal performance. Achievements are clearly superior o the level of performance

required for the job,” Appellant 40 at page 3.

i “Byceeds standards” means “c)qearly surpassed the standards required for the job. Used exceptional apglication
of knowledge, skills and/or abilitigs to exceed the required standards.” Appuilant #2 at page 3,

2 Unsatisfactory means: “Perfor

ce is unacceptable and shows no signif cant progress or improvement.

Improvement is critical.” Appellagt #2 at page 3.
'3 DORS calls the individuals to whom services are provided “customers.”
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testified that he gave Ms, Davi

because “it was part of my [P]]
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5 a list of ten job-ready customers who had not obtained emplcyment

P,

Second, the Grievant tgstified about the unsatisfactory ratir g in subcategory two: “80% of

assigned employment goal wil

rating: “80% of goal = 7 rehab

be competitive (75% for OBVS),” Mr. Breeden explained this

[.] Achieved 2=29% of [gloall.] Rlating is [uJnsat.” Appe.lant

#2 at page 2. The Grievant dispgreed with the rating because he w.1s “not sure” if the “80%”

standard was measured on a yg

“correct” that he had made onl

arly or monthly basis. He later test fied, however, that it was

two competitive assignments out ¢ f the goal of seven.

When asked by Ms. Mjnor whether he wanted the administrative Jaw judge to éonside:r any

other ratings on the 2009 mid-qycle PEP, the Grievant testified, “I’ 11 not sure.” Ms, Minor then

directed him to the needs imprgvement ratings in two other perforriance subcategories, asking the

Grievant for his “rebuftal.”

The Grievant first testified about the needs improvement rating in subcategory three:

. “[pJrovision of timely services
[d]ecisions will be made withiy
days compliance[,] [d]ecisions

developed,” Appellant #2 at p

[0 COTISUMmETS including, but not im: ted to: 100% of [elligibility
60 days.” Mr. Breeden explained; "‘Allhot;gh 81% of case[s] in 60
are not sound[] or justified. Many czses closed prior to services

ge 2. The Crievant testified:

Many of my efforts to get consumers from application to eligibility were being '

" hindered because my w
waiting to be forwardeq
for any time he needed
through. A lot of thing

ork was sitting on oy supervisor’s (esk . . . and then

to Mr. Breeden and then he would need to review them
which would increase the days of astually getting it
were slowed down and not making. the mark because

P9
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my work was intentio
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pally being held onto to increase the time frames.’*

The Grievant also testffied about the needs improvernent rating in subcategory six;

“[plrovision of quality and ap

leading o goal identification

propriate services as evidence by vorational guidance and counseling

ind telated services as well as the coniribution of services to |

successful employment oulcofnes.” Appellant #2 at page 2. Mr. l3reeden explained this rating:

“Case {njotes are often mcomy
start late, not contributing to g
page 2.

The Grievant testified

during the sixty-day determin

plete and redundant. Service coordination not consistent, services

utcome. High number of cases clos:d at eligibility.” Appellant #2 at

that DORS’ “numbers” were “not htt” when cases were closed

ion period for eligibility. He also restified that, based on a review of

" his notes on the ninety-six corjsumers on his caseload, he improve his note-taking efficiency by

using “generic notes” that allg

wed him to “cut and paste,” individualizing the notes as necessary.

He testified that in only “one ¢r two™ case notes had he forgorten to change the gender of a parsonal

pronoun. “ got beat to death
errors during 'cﬁc mid-cycle pg

Mr. Breeden summari
follows:

Overall Mid Cycle raff

on this.” According to the Grievant, he “drastically” reduced these
riod.

red the Grievant’s overall performarice on the 2009 mid-cycle PEP as

ng is Needs Improvement. [The Gr.evant] does not

¥ According to the Grievant, he hafl to have his work approved.by Ms. Davis because management did not frust
him. “When I submijtted [2] file afier everything 1 needed to do and gave it . Ms. Davis for her review, it would
remain with her for two to three days or more.” He Jater testified that Ms. De.vis would “delay™ his work by “one (0
two weeks," then “a week to three Weeks,” and later “until it was late.” The Grievant alsq testified that he told Mz,
Breeden about this, but he “always|took Ms. Davis’s side.”” Mr. Breeden, on the other hand, testified that vecational
technical specialists earn “delegatelauthority,” which allows them to approve a customer's cligibility without a
supervisor's prior approval, He fulther testified that, when the Grievant first started at Gas Light, he did not have
the expericrice to perform at the leyil that warranted delegate authority, and F.e never achieved that level. Mr.

Breeden also testified that he inves;
unfounded.

igated the Grievant's complaints about Ms. Pavis and found them to be
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Jemonstrate the skills, knowledge and abilities to perform c.sential aspects
of the job. [The Grievant] does not evaluate and integrate roedical, psycho-
fogical or other evaluajon information into coordinated ser vice plans with
the Client or the-casewdrk on a consistent basis. Eligibility deternination
and initial processing of case files show difficulty in understanding how
and when clients can bénefit from services. Also required 1 Jnidance and
Counseling towards approved goals and services is [sic] ofien not evident
in reviewed work. [The Grievant] has often blarmed others for his inability
to perform at required Jevels. In the past six months he was usually unco-
operative in his demeagor and response to follow up and critigue of his
work. His actions are pot trustworthy.

Appellant #2 at page 3.
The Grievant gencrall) _tcstiﬁcd that (he overal] needs improvement rating was “all Mr. |
Breeden” and “he [Mr. Breeddn] made it what it was’; fof retaliatory purposes.‘5 He also tes:ificd
more specifically about Mr. B reeden’s supervision and Mr Breedsn’s commenis on the 2009 mid-
cycle PEP. |
"The Grievant testified about what he described as Mr. Bre eden’s interference in two of his é

cases during ti'xc mid-cycle pmio¢‘6 In regard to the first case, fhe Grievant testified that be |
recejved medical documcnteiuon about a consumer that suggestedi to M. Breeden that a family
conference might be indicatefd, M. Breeden instructed him to pt rsue that and other issues waised in

the medicél documeﬁtaﬁbn, Ithough the Grievant thoﬁght it was “nol important.” According o the
| Grievant, he wasted valﬁabi time doing what Mr. Breeden had ;nstructed only to confirm hat it

was unnecessary. As a resujt, testified the Grievant, the case was “oﬁt of compliance.”

Tn regard to the $€CC d case, the Grievant testified that }:¢ had already developed a7

—

e
15 According to the Grievant, hd was transferred to the Gas
worked at the Workforee Tectgflogy Center. While there,

Light facility n August 2007, Before that, hz had
e filed & PED grievance and o complaint about

discrimination. T sustained MSDE's objection 10 further testimony about discrimination oT reraliation, after the

Grievant did not offer any cvidknce to connect Mr. Breeden or Ms. Davi: to the prior filings. ‘
16 The Grievant had & caselond|pf about ninety-§ix CUStOrIers.

10
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employment plap for a conumer with job-ready skills who was working. Nonetheless, Mr.

Rreeden required himn to offer the consumer 2n “extended evalwition” and do “specific things that

[were] not necessary.” Acq hrding to the Grievant, after the case “sat for a long time” becase of

Mr. Breeden’s questioning pf psychological documentation, anc. after the consumer refused the

extended evaluation, the caje was “out of compliance.”

The Grievant denied| that he had “difficulty in understanding how and when clients can

benefit from services” ~ ong of Mr. Breeden'’s criticisms in the rummary on the 2009 mid-cycle

PEP - testifying that “[Mz.[Breeden] made it what it was.” He also denied that he was

uncooperative or blamed ofpers for bis poor performance. According to the Grievant, Mr. Breeden

discussed uncooperativenegs “every time we met” and would “zall{] it blaming others” whencver he

(the Grievant) criticized M3. Davis's obstructionism.

[

The Gricvént ackndwledged that Mr. Breeden’s comment that he was usually uncoopcrative'

in his demoeanor and response to follow-u and extique of his viork was “not without basis because.l
_ P V-up q

was constantly being told [Wwhat to do] and T'd do it and I'd get it wasn't good enough.” According.

to the Grievant, under fair fupervision his performancé would iave been gauged differently, but

because Ms. Davis and W Breeden supervised him, “there wes nothing 1 could do.”

The Grievant’s PIH| contained six “areas of concern” in which the Grievant had to improve

duting the 2009 mid-cycleperiod. The areas of concern incluced: (i) increase productivity in

competitive outcomes, (if) [maintain timely provision of services, (itd) adhere to procedures related to

case]oad management andd

ocumentation, (iv) provide quality and appropﬁate services, (v) improve

job placement and community outreach activities, and (v) part cipate in technician specialty and

profcssional development ‘\Ectiviﬂes, assigned and self-identified.

M. Breeden met

onthly with the Grievant to review his progress in each PIP area of

concern. Mr, Breeden’s détailed, written summaries of the muetings are part of the record. Dept.

11
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#13. The Grievant specifically

which included needs improve;
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testified about the summary of his_ob performance in May 2009,

nent ratings in (i) increase competit ve ontcomes, (ii) provide timely,

quality services, and (i) provide quality and appropriate services.”

In the “increase compe]
No clients have moved
offers no solutions on h
development activities

moving into employmej
process[?] No follow 4
additonal efforts, such

Appellant #5.
According to the Griev

he had donc and gave him docy

that he had visited “rmany hote

tive outcomes” area, Mr, Breeden rrote:

nto employment over the last 90 days. Counselor

bw 1o impact this area, Provide foous [sic] job
0 agsist increasing clients on caselond who are
ht, What ate Clients doing to assist with this

b discussed to which Clents could benefit from
as JDPR assistance., :

nt, that was “inaccurate,” He testif ed that he told Mr. Breeden what

rmentation at each monthly meeting '® The Grievant further testified

and placeé like the YMCA,” becat se most of his customers were

job ready in the areas of enviropmental or food services. He also twestified that he visited the

Baltimqre Museum of Art and

poke to its human resources departinent about employment for his

job-ready customers in mainterlance and security.

In the area of “provide

Grieyant was “(a]t least nine cd

uality and appropriate services,” Mr. Breeden wrote that the

ses behind in documentation” and that “delayed status” cuStOmICTS

“Ih]ave not had needed assessrjents” and the customers coming off’ delayed status “still need plans

completed.” Appellant #5, M1l Breeden also noted that one of the Grievant’s customers was

transferred to another counseld;

Grievant acknowledged that “4

- based the customer’s complaint absut the Grievant’s work. The

ose nine cases, they may have been a month or so behind . . .

17 The Grievant received ratings of
documentation and (if) provide qua
' The Grievans did not offer this do

eets standards in (1) adhexe to procedures related to caseload management und

and approptiate services. N
cumentation at the hearing,

12
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something to that degree.”
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%l The Grievant offered this cxplanation for his poor performance ratings:

Everything that I did|it was never good enough. T was puinted out at meetings
in 2008 and 2009. T{never changed. As far as co-workers, the other counselors,
and some of the offige assistants, T was made to feel I co'ild be part of the tcam
or { was part of the tgam. But, as far as the supervision, .. was never made to

feel that way. Ialw

s felt a sinister motive behind wha.: they were doing. It

never felt like we gok you on this plan to help you.

Ms. Minor a]so direqted the Grievant to Mr. Breeden's overall summary of his job

performance in May 2009.

VIr. Breeden wrote this sumroary:

. There were improvefnents in some areas of review this Tionth. However '
overal] performancelis still below where an employee with more than 18

months experience
load well under 100
will reach nearly 96

d training should be. [The Grievar ] has had a case-
rases for nearly two years. In June he caseload size
J| The caseload size has grown, and vill continue to

grow as many new dhstomers who were in Delayed Service status, but

now the waiting list

or services has been nearly elimina ed [sic]. There -

will be more cases t manage and at a faster pace. The Eligibility status

cases this month have fallen back out of compliance. [T1e Grievant] still
spends a Tot of time feviewing work and submitting worl: that needs to be
done over after Supdrvi

He still does not take responsibility for his own work psifommance. [The
Grievant] has develdped no effective system for monitoring and assisting
employment ready dlients. [The Grievant's} approach tc identifying and
and interacting with|ronsumers while in eligibility status for essential
beginning good casgwork development needs improvemment. There are

100 many cases clos
or follow up activiti

from Eligibility status due to lack of follow through
s by the counselor. '

The requircments arjd demands of this increasing caseloid are a challenge
for [the Grievant]. 1§ is my assessment that the overall psrformance of the
essential aspects of )ﬂw duty as Rehabilitation Specialist ag [sic] still rated

as “Needs Improve

ent” for the May assessment of the PIP.

19 The Grievant also testificd abdut the meets standards ratings in (i) adhersnce to caseload management «nd
documentation procedures and ([f) cooperation and teamwork. He did not directly testify about the needs
improvement rating in the area df providing timely and quality service. In that area, Mr. Breeden indicated that the
Gricvant had completed twenty-fwo eligibility decisions in twenty-one daxé with seventy-seven percent accuracy

and that four cases were out-of-

mpliance with the sixty-day requirement. According to Mr. Breeden'’s note, the

Gricvant attributed the out-of-cqmpliance cases to being “very busy." Appellant #5.

13
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' improvement I was making I

leayned as a veteran to take rep

Appellant #3,

Tn response, the Grieva

4103338930 >> 94105766309 P 15/31

At testified that M. Breeden unfairly accused him of not using ais -

secretary Lo prepare letters. AC sording to the Grievant, many stand ard letters are ““automatically '

generated” and often only mindr modifications are required. “In ccordination with my secretury,”

and once when his secretary W

should not suffer because my s

According to the Grievant, *nd

to Mr, Breeden’s note that elig

s miot at work, the Grievant mailed letters because “consumers
scretary js oot.” The Grievant also testified that “\yhatever

new [Mr. Breeden] would target it as a small improvement.”
matter what I did,” Mr. Breeden di-d not give him credit. In regard

ibility decisions had fallen out of corapliance in May 2009, the:

Grievant blamed Mr. Breeden tfor this, Finally, the Grievant “disazreed” that he bad no effective -

system to monitor and assist jpb-ready customers and, although he did not specifically deny that he

blamed others for his poor pexformance, he testified that he had told Mr Breeden that he hac.

Ms. Davis's and Mr, Breedeny

MSDE’s Evidence

Mr. Breeden testified

asa rehablhtatlon counselor

ponsibility for what he does, but he would not take responsfm lity for

5 obstructionism.

lFor MSDE. He has worked for DORS for twenty-two yeurs, starting

n 1988 and bccofning a Regional Director in July 2006, Mr. Ereeden,

not Ms. Dav1s, was responsifjle for evaluating the Gnevant on the: 2009 mid-cycle PEP: “Trook the

lead responsibility for supery

ising and reviewing, with [the Grievant] and his supervisor, most of his

work product.”®® Appellant #2 shows the ratings in the performance subcategories:

2 My, Breeden testificd be assurfied this responsibility beo

ause of the Grie /ant’s complaints about Ms. Davis.

14
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[

Mr, Breeden expl
as the Office of Field Ser]
successful job placerment

for specialists during fisc

15

Sub- Results, Objectives, Goals, Rating Comments
Category Outﬁomes, Work Products
Anmual ¥andards for successful Goal is 9 for Mid Cycle
1 employment ouicomes will be U Achieved 4=44 % of goal.
achieved. Rating is Unsatisfactory
80% of 4ssigned employment goal 80% of goal =7 rehabs
2 will he cpmpetitive (75% for U  Achieved 2= 29% of goal.
0OBVS), Rating is Unsatisfactory
Obtain § successful Rehabjlitation Goal is 64% achieved 60 %
3. Rate baged on Agency M Rating is Meets Stapdards
Perfo ce Standaxds. ‘
Provisid of timely services to Although 81% of case in 60
4. consumgrs including, but not NI days compliance. Decisions
limited fo: 100% of Eligibility are not sound, or justified-
| Decisios will be made within 60 Many cases closed prior to
days. services developed.
Adherepce to policy and Has wyitten 10 plans over
5. procedures related to caseload M | required 20. Other issuus of
managgment: includes timely IPE case managerent variec. and
developiment, case documentation, require improvement overall
and fisgal management. see PIP, Momitoring
improvement for good
client/counselor relationship. |
Provisifu of quality and Case Notes are often
6. appropriate services as evidenced 'NI | incomplete and redundant.
by vocational guidance and Service coordination not
counseling leading to goal congistent, services start late,
jdentification and related services not coptributing to cutcome.
as well|ps the contribution of High number of cases closed
servicek to successful employment at eligibility.
outcomjes. .
Commitment to continuous Minimun ontreach
. improfement as evidenced by M | activities, Minimal
effectie utilization of staff developmexnt of commmunity
development opportunities and and business relationships,
participation in outreach activities Shows difficulty in ares to
to dev4lop comnunity and demonstrate actions,
businegs relations. _

lined the ratings on the 2009 mid-cy cle PEP. First, he identified Dept. #1
ices’ goals for the local DORS programs. Dept. #1 lists twenty-two

. eighteen of which had 0 be compritive placements, as the aanual goal

P 16/31

1 year 2009. According to M. Brecden, he reduced the Gricvant’s goal to



~ reduce his goal and allow him

information about the emmploye

AWARES, DORS’ electronic

2010-06-07 16:36
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eighteen hecause he was a relafively inexperienced counselor, “I thought it would be much [zirer lo

e opportunity to learn the position.” For the six-month mid-cycle

period, the goal was prorated 19 nine, This goal was used to rate the Grievance performance in

subcategories one through thre;

T

Next, Mr. Breeden identified Dept #3 as DORS’ standard FEP rating workshest for

rehabilitation counselors. Dep

should receive in the seven per

The goal in subcategor

| #3 describes the method used to ditermine what rating an employee
formance subcategories on the PEP. The method requires

p’s productivity, which, Mr. Breede 1 explained is retrieved from

pase management system. |

one was nine successful smploymu:nt outcomes. Dept. #4, dita

from AWARES, shows that tIGr@evant achieved four successful sutcomnes, or 44% of the goal,

during the mid-cycle period.

e rating worksheet lists as unsatisf aétory anything less than 789 of

the assigned goal. Mr. Breedet testified that that standard was apglied to the Grievant’s

performance to assign the Grig
the 2009 mid-cycle PEP.
Mr. Breeden also testif

rating to the Grievant on the s¢

vant an unsatisfactory rating on the irst performance subcategory on

ed that he used Dept. #4 and Dept. :£3 to assign an unsatisfactory

cond performance subcategory:‘BO% competitive employment

outcomes. Eighty percent of njne successful employment outcoms s is seven. Dept. #4 - the raw

data from AWARES - shows

that two of the Grievant’s successful employment outcomes ware

nu-::etitj?/e outcomes represent 29% of the Grievant’s goal in

competitive, Two successful ¢

subcategory two. The rating \*Jorkshect assigns an unsatisfactory rating to anything less than 78%

of the assigned goal. Mr. Breg

Hen testified that he used that stand:xd to rate the Grievant as

16
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. period immediately prior

- 4103338950 >> 94105766309

‘

P 18/31

unsalisfactory in subcategogy two.*’

Mr, Breeden testifieff that he used Dept. #6 to determine the Grievant’s rating in subcategory

four, Subcategory four required the Grievant to make 100% of )iis decjsions on eligibility within

sixly déys. Dept. #6 shows

cycle period; (i1) thirteen of

time period. The rating star

(1) the Grievant made seventy-two ¢ igibility decisions duxing the mid-

the Grievant’s eligibility decisions v/zre made ontsi de the requisite time

‘frame; (7i1) Bighty-one percdlnt of the Grievant’s eligibility decisions were made within the requisite

dard assigns an imsatisfactory rating; to anything less than 90% of

eligibility decisions in fifty-pine days or less. Mr. Breeden testi:ied that he used that standird to rate

the Grievant as needs impro

bement in subcategory four,*

The needs improvefpent rating in the remaining performance subcategory -- providing

quality and appropriate serv

improvement ratings in two

ces toward successful eroployment sutcomes -- and the needs

Ibehavioral subcategories categories - (i) cooperation and teamwork

and (i1) ﬁroducﬁvity‘ - are iherently more subjective. . Mr. Brecden testified that these

suhcategories are “not stafis

and casework activities.”"?

mounthly for much longer pg

ically based” and, therefore, require: “the use of behavioral observation
According to Mr. Breeden, he met \}ith the Grievant weekly and

rods to review his work and discusy his job performance. Mx. Breeden

used the weekly meetings “Jo review [the Grievant’s] work and provide guidancc and jnstraction.”

2 Phe Grievant received a ratin

 of meets standards in subcategory three, Vir. Breeden testified he uscd Dept. #5

{or thix rating. Dept. #5 shows
o

.Gricvant credit for that period,
that sixty percent falls within
2 \ir, Breeden identified Dept.

n adjusted rehabilitation rate of 56%, wh: ch, based on the workshect at Dept. #3,

i i i i the ten-day
uals a needs irproverment ratfng. Mr. Breeden tostified, however, that his report did not capture
4 to Julj 13, 2009, when the mid-cycle PEP was sinned. M. Breeden, therefore, gave the

tich jncreased the Grisvant's successful rehabilitation rate to 60%. Dept. #3 shows

{ower end of the mects standards rating. . .
7 as data from AWARES that he used tc rate the Grievant as meets stardards in

subcalegory five: adherence o olicy and procedures related to caseload nanagement.

® According to Mr, Breeden, sgme of the non-statistic,
and the behavioral subcategorigs were also used to avaluat

| based data he us :d to evaluate performarnce subcatogory six
e performance subcategories five and six.

A7
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d three hours and foo 1sed on the PIP goals and

The montbly meetings lasted hetween 0ne &n

- gbjectives. .
The 2009 mid-cycle PEP includes three behavioral subcat =gories: (i) customer service, ()

ent in

cooperation and teamwork, and (i) productivity, The Grievant r sceived a needs improven

oductivity.2* M, Breeden explained the rating of needs

cooperation and tearnwork afd pr

improvement in cooperationand teamwork as follows: “Reluctantly cooperates with others 10

achieve goals of the organizgtion; reluctantly acoepts direction 1 Om SUPETViSOTS; minimally

~ supports team leader. Does|pot work actively to resolve conflicts. Develops own way of

approaching work. Is not ofen open 10 discussions. Has been ccoasiopally impolite and

disrespectful.” Appellant #2 at page 11. Mz. Breeden explained the rating of needs jmprovement

in productivity in a8 follows:

Some routine developments require supervisory guidanse. Requires close
supervision. Icon istent in completing assigned work in time allocated;
cannot be given adgitional tasks. Case management ac jyities/tire manage-
ment is compromised with his oWn methods 1o manage work product,

Primary job duties[pot followed through consistently- Ability to handle
volumes of work if very questionable. )

Appellant #2 at 12. -

'Mr. Breeden also jdentified the work-related docummen:s contained in Dept. #%8,9,10, 11,

* and 12 that he testified WT‘C examples of the information he used to rate the Grievant as needs

improverment jn performance subcategory six and the two bet avioral subcategories. He testified a

‘that the rating on subcategory six is “work product review based.”

Dept #8 includes three memoranda sent from Ms. Dar/is to the Grievant in February, March,

and April 2009. Theme norandum dated Pebruary 9, 2009, dlescribes the Grievant's mususe of the

R . - . .
He reccived a meets standards rating in customer service.

18
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Davis, because such meetin
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roval of his work, and the Grievant's refusal to meet weekly with Ms.

2 were, according to the Grievant, it waste of time. In the

- memorandum dated March h7, 2009, Ms. Davis reminds the Grizvant that “follow up is al ways

necessary” to facilitate the dase management process and instructs him to submit “all case aotes

from March contacts on the 98 customers in Service status”™ to her no Jater than March 30, 2009,

Ms. Davis's April 3, 2009, 1
tome.”

Dept. #9 contains cg

nemorandumm reminds the Grievant ' hat “[t]hese case notes arc still due

|
\
i

pies of three case notes that the Gri¢ vant wrote in April 2009; two

medical reports about custoppers that the Grievant received in A;oril 2009; and an April 2009

exchange of memoranda betveen Mr. Breeden and the Grievant about the system in place for the

supervisory review and apppval of his work. Mr. Breeden wrofe notes to himself while he:

reviewed the case notes and
casc management. Mr. Breg

facts,” “this should not be 1

medical documents. The notes describe the Grievant’s deficieacics in

den’s notes include: “Rush to eligibility,” “not considering medical

27 &%

nde eligible,” “reatment needs,” “no documentation of disability,” and

100 Jong to make determingfion.” Jn summarizing one case notz, Mr, Breeden wrote: “4 months

has passed since eligibility ¢

evaluation requested @ RT3

presumed’ — Where ate the updates. Case documentation concerning

. Why no voc. Evals scheduled dur ng this period. Why no discussion

concerning what is nceded tg be 2 grief counselor @ King Memniial or anywhere else. Considering

waiting list, this could have peen done B4 now.” Dept. #9 at page 8.

Dept #10 includes any April 2009 memorandum from Mr Breeden to the Grievant that

identifies errors the Grievan
summary of a casc review 1
which Mr. Breeden discusse

Breeden denied approval of

made in the management of a case. Dept. #10 also includes a |
ceting that Mr. Breeden had with ths Grievant in April 2009 during
1 the Grievant’s case management ctrors. In the memorandutr, Mr.

b eligibility determination because the customer’s file showed “rushed
19 ,
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work” and “incorrect” documcrmmion. Mr. B_recden also found that three customers deemed

eligible by the Grievant “were ] not ready fora determination of [e[ligibility or required addjtional

information and counseling or 3 heetings with consumers 1o analyze and interpret the docurnentation

prior to a determination of [e]lJ‘g,ibility." Dept. #10 at page 2. Mr. '3reeden told the Grievant fo

" reread the chapters in “RSM™ gbout documentation and medical cansultations. Mz, Breeden

testifisd about the disillusionmment he had about the Grievant’s prof essional development: “[fn April

0009 the Grievant was] still having trouble with making just the gt neral essential function of

eligibility determination of hop to use documents received in a cae.™ -

Dept. #11 includes a umber of emails sent arong M, Br seden, Ms. Davis, and the

Grievant about the Grievant's approval of a trajning program as pirt of a customer’s individual plan

. for employment (IPE) and twp case notes that the Grievant had witten in January and April 2009

about the same CUstomer- The emails show that Ms, Davis informed the Grievant on March 6,

approve the TPE. On March 9, 2009, the Grievant responded by

2009, that Mr. Breeden had t‘I
den had told him on March 4, 2009, that only she, Ms, Davis, had 0.

" {elling Ms. Davis that Mr. B

approve the JEP because the i ver's training program he was trying to arange for the consurer

was 3 “certificated training rogram,” Dept. #11 at page 2. The Grievant further wrote: “Tue 1o

this delay the consumer has fissed the opportunity 10 begin his ;lass on 03/07/09. The case fileis

in your mail box for approval, pleése sign the IPE as to not further delay the consumers [siz] chance

(o start in April.” Dept. #1} at page 2. On March 13, 2009, Mr. Breeden acknowledged that the

t[ed]” the case 10 him,” and “Y said oe could move ahead with giving it

Grievant had earlier “prese]

1o you [Ms: Davis] withouf{my forther review. Ithought we counldmove ahead, and maybe help

e
% The context of Mr. Broeden'f testimony made clear that he meant that *he Grievant, fogr _mopths into h"xs P}P
I a poor ability © properly use documentation to make eligibility determinations,

period, continued t0 demonstrj
which is an essential function df & vocational specialist's job.

20
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you, Mr. Downs, demonstrate[you can process cases appropriately " Dept. #11 atpage 1. Mr.

Breeden’s email also shows, hpwever, that he reviewed the ¢ase fiie and found that the Grievant had

weft out substantially imyportant information.” Dept. #1 1atpage .- He informed the Grievant that '

the custommer’s failurc to prodhce a valid driver's license meant he was incligible for the training

program: “We are not going|fo approve 2 plan with ont [sic} the 1niniznum qualifications to

participaic in the prograr: I ailed Allstate yestexday. spoke 10 Ar. Solomon, who confirmed ﬁ’iey

had not received yerficationjjof an approved MD Driver's License. (Consumer canmot move ahead

without this documentation. You cannot get an approval for a plan which does not meet the

minimum guidelines.” Dep #11 at pagel. The final two docurients in Dept. #11 are the

Grievant's case notes.from January 15, 2009, and April 20, 2008 According to Mr. Breedzn, these

notes illustrate the Grevants lack of productivity because they show that three months aftzr the first

case note, the second case Tote about the same customer showe 1 that the Grievant had not done

anything toward the development of an employrnent plen for i m2

Dept. #13 confains M. Breeden’s detailed summaries ¢f the monthly meetings he had with

the Grievant, and Ms Davls uptil her retirexnent in May 2009, 0 Teview the Grievant’s progress

toward the achievement of the goals contained in his PIP duricg the rid-cycle period* Each

summary includes ratings|pnd theix specific justifications in the following petformance ad

behavioral caegories: (i) yncrease competitive OULCOMES, (if) yrovide tirnely, quality services, (i)

adherence to policy and cse management, (iv) provide quality and appropriate services, and (vi)

% Thyes of the four documerls contained in Dept. #13 are outside the » jd-cycle petjod. Bascd on Mr Breeden's
Lestimony, these docuntents lustrate the Grievant’s spelling apd graminax errors and failure 10 use “gppell-check” 1o
correct spelling errors, despife repeated remminders. The case note datel January 5, 2009, within the six-month
gcriod, does coptain a pumbsr of misspelied words.

T Each summary TeViews thk Grievant's performance in the month that immediately precedes the davs of the

surpmary. Tn other words, ¢ summary dated February 3, 2009, is the summary of the Grievant's job performance

in January 2008,
21 ‘ .
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cooperation and teamwork. X

job performance.
The surnmaties (Jan
“increase competitive outco

service” as meets standards

in “adheres to policy and cas

standards two times; in “prondc quality and appropriate servicet,

and as needs jmprovement t
needs improvement twice, 4

 Aveview of the sur]

insignificant progress towzld
S

counselor needs to succes
from the January, March, &

[The Gricvant] bas
to meet PIP respon
area as benefit to ir
End Cycle rating &

hprove current defici
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iach summary also includes an asses sment of the Grievant’s overall

through June 2009) show that V.r. Breeden rated the Grievant in

o
3,

es™ as needs improvernent five times; in “provide timely and quality

ree times, needs improvement one time, and unsatisfactory otie lime;

L management” as niecds improvert . three times and as mMec's

" a5 meets standards threc times

o tirnes; and in “cooperation and teamwork” as unsatisfactory once,

: .2
hd meets standards twice. &

(naries shows that Mr. Breeden thought the Grievant had made

acquiring the requisite xnowledge, skills, and work habits that a

1jty perform his duties and responsisilities. The following cornments

\d June 2009 surnmaries illustrate Mz, Breeden’s concerns.

ot appropriately read or developed appropriate actions
ihilities [sic]. Is not cooperative in discussing each

encies [sic]. Uting grievance
reason not to comply with PIP standards and require-

ments. “Stuck” in
management’s gui
the here and now.
Agency decision t
Actions usually b

of written discipliffary action,

fusal mode, znd routinely exhibits anger towards

ance and direction. Will not move on o proceed in
onstantly identifies source of all b § problems to
transfer im to Field Program over a year ago.

derline insubordination. Often ect ives verbal warnings
due to aggressive and bc rderline inappropriate

passive resistant a tions

Dept. #13 at page 2 (for Jgnuary 2009).

This month has
of the Counselot
most important ax
this process the C

b
L

1 an attempt to review more docur sentation activities
rough an evaination of case contac: notes of the two
as[:] Job ready clients and Service :lients. Through

hunselor could get updated on the ct wrent status of the

% The summary for April 200

b does not include ratings for the separale subcategories.
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d what he needs 0 do to stay current with the

(sic) reports and servicet and the im-
successful outcomes

client, case direction ot
cases. 1t was a time o gynthesis (st
pact currently or futgee needs to bring the cases 10

ce in this activity was Unsatisfactory. [The

Crievant] did not 1t reports from providers and month]y contact
ct with his cOnSUIMers and docurme 1t where
if] processes and cutrent and furure L eeds. Ho

shows rinimum aplity to integrate informatiot into z'lsustamgt?lc
plan for the consy er. And sometimes eVel directs lisths parboipa-

tion or responsibility in making their outcomes & succe:ss [sicl.

e is casily confuged and cannot articulate actions a.nd pterventions -
‘used or taken by mself in the progression of the cliert, case SeTVices,
gven when recent ctivity with a client or €ase has bee performed by
him. , :

" He does not take fesponsibility for problerns associate d with his work.

Denies need for direction and supervision, yet contint. & to blame others
when mistakes arg noted. : :

Dept. #13 at page 11 (for Maxch 2009).

There were imprpvements in some areas of review this tonth. How-
ever[,] overall pgrformance is still below where an €1 aployee with

more than 18 mohths experience and training shonld be. The eligibility
status cases this joonth have faflen back out of comp.jance. [The Grievant]
still spends a lotpf time reviewing work and submitt ng work that needs

1o be donc over After Supervisor review. :

He still does noﬂ}[ake responsibility for his own work. performance.
[The Grievant] has developed no effective systern for monitoring and
assisting ermployment ready clients, [The Grievant’s | approach to
identifying and fhteracting with consumers while in he eligibility
status for essentjal beginning good casewark develo)yment needs
improvement. Yhere are too many cases closed due to lack of follow
through activitids by the counselor.

The requirem:ﬂs and demands of this increasing caseload are a challenge
for [the Grievani], Itis my assessment that the over:\ll performance of

the essential aspects of the duty as Rehabilitation Spscialist is still rated as
“Needs Improvemnent” for the May assessment of th PIP.

Dept. #13 at page 17 (for May 2009).
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Mr. Breeden 1estified that, during the

had filed any past grievances Of|C
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mid-cycle period, be was unaware that the Grievant

harges of discriznination. He also - patified that he did not

dlscrlmumte against the Grievapt. According to Mr. Breeden, he was “yery comfortable” with his

evaluation of the Grievant’s jo) performance and stressed that be had not relied on reports from the

Grievant's supervisor but,

instf ad based his evaluation O personal reviews of the Grievant's work

and the weekly and monthly mfeetings with him during which he had the opportumty to ask the

Grievant questions about his
things that struck me about th

into detail about his cases.” ]

——

owledge of and approach 1o his work with costomers. “QOne of the

L meetings with [the Grievant} had 1o do with he was never abe 10 g0

/7. Breeden testified that the Grievant consistently failed to

demonstrate in the monthly feetings that he had an understandit g of how decisions regard-ng

eligibility should be made. L ccording 1o M. Breeden, the Grier ant’s approach tO Cases Wils

“superficial.”

Analysis

Tn.a grievs .ee"proc

iure, the grievant has the purden of proof by & preponderance of the

evidence. Section 12-205(E) (L)) Hcre the Gnevant pust prove that MSDE has mcor-cctly

interpreted or aéémla

over which management Ijas

personnel regulatjon Or pohcy, ot some other Tule, regulation, o policy

contwl See Section 12—101(0)(1) Tor the reasons discussed below,

find that the Gricvant has failed to prove that DORS rmisinterg: seted or misapplied any law, policy,

o or procedure related the rting of an overall needs improvernent 00 the 2009 mid-cycle PEP.

Employee cvaluagions involve an amount of subJecnmty An unscrupulous SUpETVisor with

“an axe to grind” againstian employee might exploit the subjuctive natyre of performance .

evaluations to unfaitly edaluate an employee for an iroprope: PUpoSe. Tn addition, a requirement

that an employee obtain ipproval of s work before other tine-sensitive tasks can be performed can

also be exploited by an u hscrupulous supexvisor to gabotage in employee’s work perfo ‘mance.

24
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One of the Grievant

2009 mid-cycle PEP by wit}
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k allegations was that Ms. Davis orchestrated the poor ratings on his

holding or delaying approval of his work and thereby. making it appear

as though he was responsiblg for poor work performance and thitt Mr. Breeden had predetermined

the ratings on the 2009 mid

sycle PEP. In fact, according to the Grievant, “Minus the sabctage of

my work, it would have beel easy for me to attain that Jevel [the level of exceeds standards on his

2009 mid-cycle PEP self ev

" The record includes
support the allegation again
such conduct.? Second, an

March 2009 suggests that O

)

luation].”

testimonial evidence and a faint him of documentary evidence to
t Ms. Davis. First, the Grievant testified that Ms, Davis engaged in
xchange of emails arnong Mas, Davis, the Grievant, and Mr. Ereeden in

e of the Grievant’s customers migh: have missed one March deadline

o enroll in a training program bécausc Ms. Davis had sought Mr. Breeden’s approval of an IPE

before she would sign off of

it. The e-mail exchange began on March 6, 2009, when Ms, Davis

told the Grievant that she had sent the IPE to Mr. Breeden for his approval. The Grievant responded

three days later, teﬂing Ms.

Davis that sending the IPE to Mr. B-eeden was unnecessary and, due to

the delay, the customer misyed the March 7, 2009, enrollment d2adline. Mr. Breeden’s subsequent

email (o the Grievant on March 13, 2009, confirmed that he had agreed that his approval was -

-unnecessary. Dept. #11.

The Grievant’s gendral testimony and the emails, however, do not prove that Ms, Davis

caused, or even contributed
proves, if it proves anything

among Ms. Davis, Mr. Breq

o, the Grievant’s poor job performimee. The email exchange only
relevant at all, a single instance of i breakdown of commupication

den, and the Grievant. There is no svidence that Ms. Davis krew that -

Mr. Breeden had agreed thzf the Grievant “‘could move shead with giving it to you without my

2 The Grievant offered no documentary evidence, or corroborating testim ny, to support his testimony.

25




2010-06-07 16:38 4103338950 »» 94105766309 - P 27/31

‘ s
further review,” Dept. #11 at ppge 1. Moreover, I find that Mr. Brieden was 2 credible witness,

based on his demeanor throughbut his testimony and his testimony in light of aJ] the evidence in the

record. Mr, Breeden testified that he investigated the Grievant’s co mplaints about Ms. Davis’s

* obstructionism and found themito be baseless. Accordingly, I find :hat the Grievant offered no
competeﬁt, material, and substantial cvidenée to prévc that Ms. Dais was responsible for any patt
of his poor job performance dufing the 2009 mid-cycle period. Furthermore, assuming some \
probative cvidence that supporfs the Grievant’s thebry about Ms., Davis, M, Breeden’s lestimony,

~ and the record’s substantiai dogumentary evidence, effectively cowiterbalances the Grievant’s

: evidcncc and, in fact, supports inding that Mr, Breeden’s fatings o1 the Grievant’s 2009 mid-cycle |
PEP were justified. Accordingly, I do not find that MSDE had mis interpreted or misapplied uny
rule, regulation, or policy related to the ratiﬁ gs ﬁqe Grievant receivc__.d on the mid-cycle 2009 FEP
based on the Grievant’s allegation that Ms, Davis caused his poor work performance.”®

The Gn'cvam algo alleded that Mr, Breeden was motivated by impermissible retaliaticn or

discrimination when he evaluafed the Grievant’s job performance ind gave him an overall rating of

. "

| ™
needs improvement on the 200D mid-cycle PEP.* The Grievant referred to Setion 2-302 of the

State Personnel and Pensions Article and the Americans with Disa silities Act on his grievance.™
Section 2-302 states in pertinefit part;
§ 2-302, Discriminatign, harassment prohibited
(2) Purpose.— The IState recognizes and honors the valie énd dignity of
every person and undefstands the importance of providing employees and

applicants for ernployrpent with a fair opportunity to pursue their careers
. in an environment freglof discrimination or harassment prohibited by law,

30 There is no evidence to support M allegation that Mr. Breeden had predetrmined the Grievant's ratings on the

2009 mid-cycle PEP,
N The Grevant included Ms. Daviy in this allegation, It was Mr, Breeden, however, not Ms. Davis, who evaluated

his work pesformance during the 2 09 tmid-cycle perind. . _ .
* The Gricvant did not jdentify anq' specific sections in these statutes that he helieved MSDE had violated.
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(b) Personnel ac
subsection or by 0
or applicant for em
regard to:

(i) age;

(ii) ancestry;
* (i) color;
~ (iv) creed,;

4103338950 »> 94105766309

ons. — (1) Exéept as provided in paragraph (2) of this
t law, 4ll personnel actions conceming a Stale employee
oyment in State government shal] Tkt made without

(v) marital statfis;

(vi) mental or

(vii) national o
(viii) race;

(ix) religions a
(x) sex.

(¢) Responsibilit
violations of subtitl
personal responsibi

hysical disability;
igin;

(iliation, belief, or opinion; or
of employees, managers and supervisors; penalties for

.~ (1) Each State employee is cxj ected to assume
ty and leadetship in ensuring fair etoployrment practices

and equaj employmgnt opportunity in Maryland State gnvernment,

| "The Grievant offere

to either Ms. Davis's or Mz
employee at DORS or that 1
discussed above, the record
evidence to support the ove
Acco%din g1 y, I do not find
related to the Grievant’s ;at
retaliation or discrimination
The Termination (MSDE
By letter déted July

Maryland State Departmen

i no evidence to link the ratings he received on the 2009 mid-cycle PEP
Breeden’s knowledge that he had previously filed grievances while an

heir supervisory actions were motiy atéd by discriminatory aniimus. As:
contains competent, material, and si bstantial non—disériminatnry based

all rating of needs improvement on the 2009 mid-cycle PEp*

Ku MSDE misinterpreted or misapplicd any rule, regulation, o policy

g8 on the 2009 mid-cycle PEP baszd on the Gricvant's allegations of
BE-05-10-13744)

23, 2009, MSDE notified the Grievimt that “your eraployment with the

of Education will termainate effective with the close of business on

 The Americans with Disa\bili:rs Act is a federal statite enforced by the Equal Employment Opportunity

Commission, the Maryland Hu

an Relations Commission, and State and federal courts,
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Thursday August 6, 2009, TH

receiving a needs improvement
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i reason for your termination is COMAR 17.04.05.03(G) [sic)

on your End of Year PEEP and failir g to achieve a Meets Standards

on the following Mid-Cycle PEﬂP,” (Emphasis in the original). Dept. #20. MSDE also notified the

Grievant that “Education Asfic)

<

b 2-104(c) Category 1T may be disnissed for incompetence” vas

another reason for the terminati

on.** Dept. #21.

—MSDE has the burden ¢f proof. COMAR 17.04.05.03G statzs in pertinent part:

G. Performance Apprai

(1) When an employ

als.

ec has been given an overall rating of “needs improvement”

on an annual perforrjance appraisal, the employee’s suptirvisor shall inform the

cmployee that the. e

prove to the level of
180-day period, the

ployee has 180 days from the issuaice of the rating to im-
‘meets standards.” Approximately :nidway through the
anlt;yee and the employce’s supervisor shall meet to eval-

uate the employee’s
at.the end of the 180

progress toward meeting standards. Failure to meet standards
day period shall result in the emplo yee's termination,

The Grievant received an overall rating of needs improvemsnt on his 2008 PEP. Dept. #14,

On January 12, 2009, the Griev

State Service.” Dept. #15. On

Breeden met with the Grievant

it met with Mr. Breeden and Ms. D)avis and was told that his

“failure to bring ratings to Meels Standards in the next six months could result in your removal from

kpril 8, 2009, midway through the six-month mid-cycle period, Mr.

o review his job performance. Dep:. #16. The Grievant’s miclway

overall raling was needs impro:rment. Dept, #16.

As discussed above, th
support the Grievant's overall

Accordingly, based on the Gri

record contains competent, mater: al, and substantial evidenze to
J»ccds improvement rating on the 21)09 mid-cycle PEP.

vant's overall rating of needs improvement on the 2008 PEF and
' (

3 Md. Code Ann., Bdue, § 2-104(c)(®) (Supp. 2009) states: “All other profess ons [this includes the position
occupied by the Grievant] shall be refnoved in accordance with the procedures sct by the Statc Board.” The

Procedures for Removal of Professt

nal Assistants and Special Apppintments 1L Category 111 states: “All other

Professional assistants . . . may be d

ismnissed for . . . incompetencel,]” Dept, #.2 at page 1.
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his overall rating of need

termination of the Grievan

Procedures for Removy

4103338950 »> 94105766309 P 30/31

improvement on the 2009 mid-cycle-PEP, I find that MSDE’s

*s employment under COMAR 17 04.05.03G(1) and MSDE's

ategory ITI, was consistent with the law and based on substaatial

1 conclude the folld
A. The Gricvant failed to
him an overall rating of ne

B. The Grievant’s overall

supported by substantial evidence and was consistent with the law.

C. MSDE’s termination of
and consistent with the law

(Supp. 200.9); MSDE’s Prg

T ORDER that the (

1 further RECO

CONCLUSIONS OF LAYY

wing: |

rove that DORS violated any law, regulation, or policy whea it gave

ds improvement on the 2009 mid-:ycle PEP.

ating of needs improvemeht on hit, 2009 mid-cycle PEP was,

the Grievant's eraployment was stpported by substantial evidence
COMAR 17.04.05.03G(1); Md. Jode Ann., Edue. § 2-104(c)

cedures for Removal, Category III1).

ORDER

irievant’s grievance be, and hereby s, DENIED.

NI that the Grievant's appeal of MSDE’s termination of his -

employment be DENIED 4nd that the termaination of his employment be UPHELD.

May 7,2010
Date Decision Mailed

MDChe
#113222

. Michael D, Carlis
Administ-ative Law Judge
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"Philip Deitchman, Chief

A party aggrieved by a final a
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REVIEW RIGHTS
ministrative decision (SPMS-MSDE-30-09-45503) may file a

petition for judicial review wit
principal place of business wi
State Gov’t § 10-222 (2009);
Hearings 1s not a party to any

h the circuit court for the county where any party resides or has a
in thirty days of the date the Deci sion is mailed. Md. Code Ann.,
d. Rules 7-201 through 7-210, The Office of Administrative
ViEW Process

this Proposed Decision (MSDE-BI3-05-10-13744) has the right to

Any party adversely affected b

responses to the objections witfin fifteen days of receipt of the objections, Both the objections and

file written objections within f::gtecn days of receipt of the decision; parties may file written

the responscs shall be filed wi
Board of Education, 200 West
the other party or parties. Proc

the Maryland State Department of Education, Maryland State
Baltimore Street, Baltimore, Marylaad 21201-2595, with a copy o
dures for Removal, Category JII. The Office of Administrative

Hearings is not a party to any tgview process.

Copies Mailed To:

Vinceﬁt Downas, St.
3501 Cascade Avenue
Baltimore, MD 21206

Michelle Minor .
AFSCME Council # 92
190 West Ostend Strest
Baltimore, MD 21230

Maryland State Department of Education

Employee Relations
200 West Baltimore Street
Baltimore, MD 21201-2595

Department of Budget and M3

Heinrich J. Losemann, Jr., Ditgctor

agerment

Employec Relations Division

301 West Preston Street, Roomp 607

Baltimore, MD 21201
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