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RE: Comments for Panel Presentation on Timely Disposition of Long-Term Discipline Cases

Dear Mr. DeGraffenreidt and Members of the State Board of Education:

Thank you for the opportunity to participate in a panel discussion regarding the Board’s Guidelines for the Timely Disposition of Long Term Discipline Cases.  Before responding directly to the questions of the State Board, I have provided two examples of clients that I have represented and the impact the disciplinary process has had on their lives.  Our clients come from low-income families; most are African American or Latino.  Being out of school for an extended period of time severely impacts their ability to graduate from high school and to create a stable and productive life for themselves and their families. 

Kimberly

Kimberly was expelled from Montgomery County Public Schools (MCPS) when she was 16 years old.  She was part of a group of girls that assaulted another student.  The incident happened on November 23, 2010.  As a result, the Principal suspended Kimberly with a recommendation for expulsion.  From start to finish, the expulsion process took 5 weeks.
 Kimberly was expelled from MCPS and told that she could apply for readmission in May 2011 for the 2011-12 school year.

Kimberly experienced significant traumas growing up, including the death of her mother and a father who is in prison.  Kimberly’s grandmother has been raising Kimberly and her sisters ever since.  The family moved from New Orleans after surviving Hurricane Katrina.  Kimberly’s grandmother hoped that Kimberly would be the first of her siblings to graduate from high school.  When Kimberly was expelled, she lost the structure of school.  She stayed home without any positive activities except looking after her 4 month-old niece.  She became progressively more depressed and was eventually hospitalized as a result.  Now she is doing better, but because of the length of the time she was out of school, she has decided she does not want to return.  She hopes to get her GED someday.

Diego

Diego was expelled from MCPS when he was 14 years old.  He participated in a fight outside of his comprehensive high school. The process to expel Diego took almost one month.
  He was expelled with no educational services, not even access to homework.  I became involved in the case in March 2011, after the appeal deadlines had passed.  His mother, who is Spanish-Speaking, was desperate to get him into school so he could be involved in productive activities during the day.  I wrote a letter to MCPS to request that Diego receive some services pending his Expulsion Review Board meeting date in May 2011.  As a result, Diego was allowed to attend Randolph Academy, a three-hour a day alternative program.  However, by the time he started the alternative program, most of the semester had passed and he had missed almost 6 months of school.  He was discouraged by the uphill struggle to make up credits for the year and his attendance was sporadic. 

Peter

Peter was also expelled at the age of 14 because of a fight.  He was expelled on June 2, 2011 for an incident that occurred on May 12, 2011.  He recently turned 15 years old and is sitting at home without any school, educational services, or activities.  He will be permitted to reapply through the Expulsion Review Board process for the second semester of the 2011-12 school year.  His mother reports that he basically sits at home with nothing to do except take care of his 2 year-old niece.  Peter has earned 3 credits so far in high school so he will be still be in 9th grade next year.  He was on the JV wrestling team last school year and wants to continue; however, he does not know if he will be back in school in time for the next season.  I have written a letter to Superintendent Starr to request that Peter be provided with educational services during the expulsion.

My answers to the questions posed by the Board are below:

1. Please describe your state-wide experiences in dealing with issues relating to long-term suspension and expulsion.

 
The Office of the Public Defender represents youth whose families cannot afford private attorneys and are charged in juvenile court with delinquent acts.  I was hired in 2006 to advocate for students in education cases in Montgomery County since there is a strong correlation between school difficulties and involvement in the juvenile justice system.  Since then, I have represented students in expulsion hearings as well as special education proceedings and school exclusion cases in Montgomery County.

2. How many cases in a calendar year has your organization dealt with in delays to the due process procedures in long-term suspension and expulsion?  Have these cases been concentrated in particular jurisdictions?  How did you get involved in the case?

Most of our juvenile clients have histories of problems in school.  Many are students who receive special education services.  When a client needs advocacy in the school arena, a delinquency attorney refers the case to me.  Increasingly, students are prosecuted for incidents that happen at school.  For example, I am currently representing a 13 year-old boy with an IEP.  When his art teacher told him that he could not finish his art project because of his misbehavior in class, he said that he was going to push her.  Despite the school finding that the behavior was a manifestation of his disability and determining that he needed to be placed at a school with more special education services, he is facing charges in juvenile court.

We also represent clients who do not have a past of disciplinary problems, but one incident leads to a request for expulsion, particularly when the police are called and the student is charged with a delinquency offense.  If the incident that led to the delinquency charges is also the basis for the recommendation for expulsion, I will not receive the case in time to represent the student at the expulsion hearing unless the client is already on probation.  I would estimate that I have handled approximately 5-10 expulsion cases in Montgomery County each year.  However, many of our clients have already been expelled from school so I will work with them to apply for readmission through the Expulsion Review Board process.

Typically, an expulsion case in Montgomery County that goes to the expulsion hearing level takes approximately 4-6 weeks to be resolved.  MCPS employs two levels of review.  The first is an Investigative Conference.  This Conference usually occurs within 10 days of the initial recommendation of expulsion by the school principal.  If the decision is to return the child to school, a child returns after an intake meeting at the school level.  If the decision is to continue with the expulsion process, the next hearing is usually scheduled within 1- 2 weeks.  Once the expulsion hearing takes place, it can take up to 10 days to receive a final decision.  At the point of receiving a decision, a student has been sitting at home for 1 month to 6 weeks.

During the time between the Investigative Conference and Expulsion Hearing decision, MCPS typically offers a regular education student home and hospital teaching (HHT) for 6 hours per week.
  However, it can sometimes take 2 or so weeks for HHT to be put in place.  I have represented several students who still had not started receiving HHT services at the time of their expulsion hearing.

Once a student has been expelled from MCPS, he or she is given a date to apply to get back into school.  Twice a year MCPS holds Expulsion Review Board Hearings to determine whether a student will be readmitted to MCPS at the beginning of a semester.  This decision is made by a group of MCPS principals based on whether the student has engaged in meaningful activities during his or her expulsion and whether he or she demonstrates readiness to return to school.  This process puts youth who are from low-income households at a disadvantage, particularly those who with non-English speaking parents.  A child who does not have access to many resources is expected to enroll and participate in positive activities such as therapy or drug treatment.  If the child does not do so, he or she can be kept out for another semester until the next ERB.

3.
In situations where there has been a ‘perceived’ delay in long-term suspension and/or expulsion, what were the causes for the delays?

The problem with the procedure in Montgomery County is that a student who is recommended for expulsion can be out of school for 4-6 weeks before receiving a decision from the superintendent’s designee.  There are exceptions when students are kept out longer because of problems with scheduling or because the child is detained.  Those exceptions are not the crux of the problem.  The issue is that when the normal procedure runs its course, a student has missed a significant amount of school.  After the 10th day of a suspension, the Pupil Personnel Worker typically puts in a request for HHT for regular education students.  However, it can take two or more weeks for a teacher to be assigned and for the meetings with the student and teacher to begin and the services provided are only for six hours a week.  The result is that a child who is already having problems in school is then kept out of school for much longer than the initial 10-day suspension and is not provided meaningful services while he or she waits for a decision.  

4. In examining Section 7-305, Education Article and COMAR 13A.08.01.11, what recommendations would you make to improve the process set forth in that law and regulation?

Section 7-305 of the Education Article and COMAR 13A.08.01.11 are inadequate to ensure that students’ due process rights and right to attend school are protected.  It is imperative that due process rights and timelines are explicitly stated in the regulations so that there is uniformity throughout the state and so that school districts are required to follow procedures that ensure a fair disciplinary process.  The regulation should be amended to include the following:

I. Pre-Superintendent Decision Timeline

The timelines set out in the State Board’s Guidelines should be adopted and the language made mandatory.  The first sentence of this section should be changed to: Within 10 days of the initial suspension period the school system shall complete the following steps.  

In the list of steps that the school system should complete within the 10 days, the following should be added:

· When the Principal makes his or her decision for a longer suspension period or expulsion, written notice shall be provided to the family outlining the specific reasons for the suspension or recommendation for expulsion.  The notice shall also include the following: the parents’ right to bring an attorney or advocate to the Superintendent’s conference, the right to review documentary evidence regarding the incident, the right to question witnesses at the Superintendent’s conference, the right to obtain schoolwork from the student’s school pending the decision from the Superintendent, the right for the student to return to school after 10 school days regardless of whether a decision has been issued, and a list of community resources.  This notice shall be written in English and, if the parent does not read English, in the parents’ native language.

· After the Superintendent’s conference, the notice issued by the Superintendent shall contain the following: the specific length of suspension or expulsion and the reasons for the decision, the right to appeal and the procedures for doing so, and the right to have an attorney represent the family through the appeal process.  This notice shall be written in English and, if the parent does not read English, in the parents’ native language.

In addition, the regulations should require that a student be readmitted to school pending the Superintendent’s decision and that home and hospital instruction is not a permissible substitute.

If the Superintendent’s meetings are recorded, the regulations should state that such recordings are privileged and shall not be used in any other proceedings, including those in the courts

      II.
    Post-Superintendent Decision Timeline

A. This section should state that the student shall return to school on the first day after suspension time has run.


B. Appeal timelines

The current regulations requiring that a parent file an appeal with the local board within ten calendar days of the Superintendent’s decision do not provide enough time for parents to appeal.  Many times parents receive the decision with only a few days to appeal. This provision should be changed to:

Parent has 15 days from the date of the postmark of the Superintendent’s written decision to mail an appeal.  This notice shall be written in English and, if the parent does not read English, in the parents’ native language.

OPD also supports the proposal to make the appeal process uniform statewide.  School systems should be required to hold the appeal hearing within at least 15 calendar days of the date the parent requests an appeal and issue a decision within 5 calendar days. 

In addition, the regulations should also include the due process rights of parents and   students at the Superintendent’s conference, including the following:

· An interpreter shall be provided at the Superintendent’s conference if the parent does not speak English.

· That students have the right to bring attorneys and/or witnesses to the conference.

· That students have the right to a copy of the evidence against the student.  COMAR states that the student has “the right to an explanation of the evidence supporting the charges,” but not to the documents themselves.

· That students and representatives for the students have the right to ask questions of the school officials or other witnesses.  

· That students shall be informed that a student’s statements and the hearing officer’s written decision may be turned over to the police or the State’s Attorneys Office for prosecution of criminal charges.

· That, in light of potential criminal prosecution, the student shall not be forced to comment and has the right not to make any statements at all, and the student shall be informed of this right.

· That students who are under the compulsory education age of 16 years old shall continue to receive meaningful educational services even if the decision of the Superintendent is to expel.  

5. What experiences have you had in working with local school systems regarding improvements to the disciplinary process and timelines?  What were the successes? What were the barriers?     

The Appeals Transfer Team led by Mr. Wayne Whigham is very responsive when problems arise in individual cases.   If an issue comes up that is outside the typical procedure and timeline, Mr. Whigham is quick to address the problem.  I have also had success in advocating for clients on a case-by-case basis.  However, the issues that I have described above are MCPS policies and without a change in the regulations believe the current timelines and practices will continue. 

     Thank you for your consideration of these comments.

     Sincerely,

     Jennifer Barmon

     Assistant Public Defender

     (301) 563-8902

     jbarmon@opd.state.md.us
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� I have changed the names of the clients.


� An Investigative Conference was held on December 7, 2010.  The decision was to uphold the recommendation for expulsion and was set forward to an expulsion hearing.  The hearing took place on December 22, 2010.  The decision to expel is dated December 28, 2010.


� Diego was suspended for 10 days with a recommendation for expulsion on November 22, 2010.  The Investigative conference was held on December 2 and the Expulsion Hearing took place on December 8.  The expulsion decision was dated December 17.


� Students with IEPs are given more services to comply with the requirements of the IDEA.
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